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INTRODUCTION

1. The Inter-American Commission on Human Rights continues its practice of including in its Annual Report to the General Assembly of the Organization of American States a chapter on the situation of human rights in member countries of the Organization, based on the competence assigned to it by the OAS Charter, the American Convention on Human Rights, and the Commission's Statute and Rules of Procedure.  This practice has served the purpose of providing the OAS updated information on the human rights situation in those countries that had been the subject of the Commission's special attention; and in some cases, to report on a particular event that had taken place or was emerging or developing at the close of its reporting cycle.  

2. The Annual Report of the IACHR for 1997 set forth five criteria pre-established by the Commission to identify the member states of the OAS whose human rights practices merited special attention and which consequently should be included in its Chapter IV.  

1.
The first criterion encompasses those states ruled by governments that have not come to power through popular elections, by secret, genuine, periodic, and free suffrage, according to internationally accepted standards and principles.  The Commission has repeatedly pointed out that representative democracy and its mechanisms are essential for achieving the rule of law and respect for human rights.  As for those states that do not observe the political rights enshrined in the American Declaration and the American Convention, the Commission fulfills its duty to inform the other OAS members states as to the human rights situation of the population.

2.
The second criterion concerns states where the free exercise of the rights set forth in the American Convention or American Declaration have been, in effect, suspended totally or in part, by virtue of the imposition of exceptional measures, such as state of emergency, state of siege, suspension of guarantees, or exceptional security measures, and the like.  

3.
The third criterion to justify the inclusion in this chapter of a particular state is when there is clear and convincing evidence that a state commits massive and grave violations of the human rights guaranteed in the American Convention, the American Declaration, and all other applicable human rights instruments.  In so doing, the Commission highlights the fundamental rights that cannot be suspended; thus it is especially concerned about violations such as extrajudicial executions, torture, and forced disappearances.  Thus, when the Commission receives credible communications denouncing such violations by a particular state which are attested to or corroborated by the reports or findings of other governmental or intergovernmental bodies and/or of respected national and international human rights organizations, the Commission believes that it has a duty to bring such situations to the attention of the Organization and its member states.

4.
The fourth criterion concerns those states that are in a process of transition from any of the above three situations.

5.
The fifth criterion regards temporary or structural situations that may appear in member states confronted, for various reasons, with situations that seriously affect the enjoyment of fundamental rights enshrined in the American Convention or the American Declaration.  This criterion includes, for example:  grave situations of violations that prevent the proper application of the rule of law; serious institutional crises; processes of institutional change which have negative consequences for human rights; or grave omissions in the adoption of the provisions necessary for the effective exercise of fundamental rights.

3. On the basis of the criteria set forth above, the Commission has decided to include five member states: Colombia, Cuba, Ecuador, Haiti and Venezuela. 

COLOMBIA

4. The internal armed conflict in the Republic of Colombia continued to take its toll on fundamental human rights in 2005.  As in previous years, the situation matched the criteria set forth in Chapter IV of the Annual Report of the Inter-American Commission on Human Rights (IACHR).  Those criteria are relevant broadly and with respect to the persistence of immediate situations or structural conditions in member states that, for various reasons, are confronted with situations that seriously affect the enjoyment and exercise of the fundamental rights upheld in the American Convention on Human Rights.  Therefore, in keeping with the procedure established in Article 57(1)(h) of its Rules of Procedure,
 the Commission has adopted the following observations on the matter, for inclusion in its Annual Report.

5. The Commission’s analysis briefly examines the demobilization of the armed groups operating outside the law, its conformity with the State’s international obligations, and the toll that the violence unleashed by the armed conflict has taken on the civilian population in 2005, emphasizing the plight of indigenous peoples, Afro-descendant communities, community and labor leaders, human rights defenders, officers of the court and journalists.  The administration of justice and the issue of impunity are also addressed.
6. Before offering specific and documented observations on these matters, the Commission wishes to make clear that it recognizes the efforts the State has made to fight armed actors and end violence in Colombia.
7. Salient among the advances made in the area of human rights are the Government’s efforts to continue its “Programa de Protección de defensores de derechos humanos, sindicalistas, periodistas y líderes sociales” [Program to Protect Human Rights Defenders, Members of Trade Unions, Journalists and Community Leaders”] and its “Programa de Protección de Comunidades en Riesgo”
 [At-Risk Communities Protection Program] administered by the Ministry of the Interior.  This program protects numerous beneficiaries of precautionary and provisional measures adopted by the Commission and the Inter-American Court of Human Rights, respectively, and helps to protect the life and personal safety of thousands threatened by the actors in Colombia’s armed conflict.  While more progress is needed in this area and although difficulties or delays in implementing the protective mechanisms have occurred in some cases, this is a planned and institutional initiative deserving of the Commission’s continuing recognition.
8. In addition, it is relevant to underline the autos de cumplimiento written by the Constitutional Court,
 calling Governmental institutions to respond the facing consequences of the internal displaced in terms of the available budget, the respect of their rights, and the commitment in attention of the displaced population.
9. The Commission is pleased to note that in 2005 Colombia took an important step toward universalization of the inter-American system for the protection of human rights when, on April 12, 2005, it ratified the Inter-American Convention on Forced Disappearance of Persons, thus making fundamental progress toward protecting the rights of the people of Colombia and of the hemisphere.
I.
THE ARMED CONFLICT AND ITS CONSEQUENCES FOR THE CIVILIAN POPULATION 

10. To address the question of the armed conflict and its impact on the enjoyment of human rights in 2005, reference will first be made to the demobilization of the illegal armed groups and the approval of the Justice and Peace Law.  The impact that the violence unleashed by the conflict has had on the civilian population will then be examined, particularly the impact on the indigenous and Afro-descendant communities; community and union leaders, human rights defenders and officers of the court, and journalists.  The IACHR’s comments are based on the on-site visit it conducted in June 2005, on information reported in hearings and in the course of processing cases and precautionary measures, on reports prepared by intergovernmental and nongovernmental organizations, and on information reported by official sources.
A. The process of demobilizing armed groups operating in violation of the law and the Justice and Peace Law
11. After the election and inauguration of President Álvaro Uribe Vélez in August 2002, some leaders of the paramilitary organization known as Autodefensas Unidas de Colombia (AUC)
 announced their intention to negotiate for the demobilization of their forces and on December 1, 2002, declared a unilateral cease-fire.  In the ensuing months, representatives of the Government initiated contacts with members of the AUC
 and on July 15, 2003 a preliminary agreement was reached establishing demobilization targets for December 31, 2005.  The process of dialogue between the AUC’s “negotiating high command” (“estado mayor negociador”) and the Government made considerable headway in 2005 on the demobilization of a number of units operating in different regions of the country.
12. As the Commission has said before, members of the paramilitary units involved in the demobilization process have been repeatedly cited as being responsible for grave violations of human rights and international humanitarian law, including massacres of defenseless civilians; selective assassinations of community leaders, trade unionists, human rights defenders, officers of the court, journalists, and others; acts of torture, harassment, and intimidation; and actions aimed at forcing the displacement of entire communities.  The Commission has established the State’s responsibility in individual cases, as these serious violations of the American Convention were perpetrated with the acquiescence of State agents.
  Indeed, the Commission has referred some of these cases to the jurisdiction of the Inter-American Court.
  Against this backdrop, the organs of the inter-American system,
 the Office of the United Nations High Commissioner
, and human rights organizations in Colombia and elsewhere have urged that the demobilization process must be coupled with guarantees that the State’s international obligations will be respected.

13. In 2005, the demobilization process made headway in terms of the number of AUC members who turned over weapons in ceremonies held in concentration areas set up in various regions of the country: over ten thousand men and women belonging to a number of AUC blocks have participated in these processes.
  Despite the gesture, the AUC have failed to honor their own cease-fire, in areas where weapons have already been turned in and in areas of the country where AUC blocks that have not yet been demobilized are present.
  Also in 2005 the State provided the necessary conditions to initiate a dialog with the ELN, and with other actors of the armed conflict.
  Those efforts are an objective of fundamental importance for peace, stability and governability in Colombia and are one that both the State and civil society share.
14. As for the Colombian State’s obligation to achieve truth, justice and reparations for the victims of the armed conflict, on July 22, 2005 President Uribe authorized enactment of Law 975 of 2005, known as the “Justice and Peace Law.”  This law establishes procedural benefits for members of armed groups operating outside the law and involved in the commission of crimes against the civilian population: those whom the courts have already convicted of these crimes; those being investigated or prosecuted for the alleged commission of those crimes, or those willing to confess to their involvement in crimes of this type.
15. In a press release issued on July 15, 2005, the Commission made public its general observations on the text of the Justice and Peace Law.
  It noted that the determination of the historical truth regarding what happened during the last few decades of the conflict did not figure as one of the law’s objectives, nor did identification of the sponsors of the paramilitarism or determination of the degree to which the various participants were involved in the commission of crimes against the civilian population, whether by action, omission, collaboration or acquiescence.

16. The law enacted focuses on the mechanisms to establish the facts in individual cases, in the framework of determining the individual criminal responsibility of demobilized persons who avail themselves of the benefits under the law.  However, its provisions fail to establish incentives that would encourage the demobilized to make a full confession of their guilt, in exchange for the generous judicial benefits they would receive.
  Consequently, the established mechanism does not guarantee that the crimes perpetrated will be properly solved; this means that the facts in many cases will never be known and the perpetrators will go unpunished.  The provisions of the law might favor the concealment of the commission of other crimes that, had they been discovered, might eventually have qualified for the same alternative penalties.  Further, these procedural benefits would not appear to be confined to crimes directly related to the armed conflict; instead, perpetrators of common crimes like drug trafficking might eventually one day try to avail themselves of the benefits provided under this law.

17. Likewise, the Commission observes that the institutional mechanisms created by the Justice and Peace Law lack sufficient strength to effectively face the duty of judicially clarifying the thousands of cases of massacre, selective execution, forced disappearance, kidnapping, torture, forced displacement and usurpation of lands, amongst other crimes, committed by several thousand demobilized individuals during the many years that paramilitary groups have operated in Colombia.  In addition, the Commission notes with preoccupation that over six months since the law approval the General Attorney’s Office has not designated the total number of delegated prosecutors that will be part of its Justice and Peace Unit, the unit in charge of law application.  Notwithstanding the State has indicated that delegated prosecutors will be supported in their work by a team of investigators, prosecutor assistants, prosecutor auxiliaries, and investigator auxiliaries in criminology in the effort to fortify the judicial structures.
  Within this situation, the obstacles in the implementation of the Justice and Peace Law and its Regulatory Decree 4760 from December of 2005, worries some the difficulties that victims from the conflict may face in trying to access their right to the truth and reparation.
18. In terms of reparation of the harm done by those responsible for the commission of heinous crimes, the law places greater emphasis on restitution of unlawfully acquired property than on the kind of mechanisms that will make full reparations for victims possible.  Specifically, it makes no mention of specific mechanisms to repair the damage done to the social fabric of indigenous peoples, Afro-descendant communities, or displaced women, who are frequently heads of household and rank among the groups most vulnerable to the violence perpetrated by the participants in the armed conflict.  The law makes no provision for reparations to victims in the form of measures directed at preventing a recurrence of the crimes committed, such as disqualification or separation from service of any State agents who may have been involved in the crimes, whether by commission or omission.

19. The IACHR notes that the Justice and Peace Law only offers incentives to members of illegal armed groups against whom there are open judicial process who cooperates in the clarification of committed crimes.  Notwithstanding, several crimes perpetrated during the conflict are within the stage of previous investigation, without members from the AUC been related to these processes.

20. Summing up, the demobilization process is at a critical stage.  The negotiations, observance of the cease-fire commitment and the administration of justice must be informed by the principles and standards established in international law to ensure justice, truth and reparations to persons within the State’s jurisdiction.
B.
The violence resulting from the armed conflict

21. Moreover the cease-fire commitment undertaken by the “negotiating high command” of the AUC, acts of violence and intimidation of the civilian population continue to be committed by all actors in the conflict: paramilitaries, whether or not engaged in the negotiations at Santafé de Ralito; guerrilla groups, in particular the Fuerzas Armadas Revolucionarias de Colombia (FARC); and state agents. The acts violence committed in the course of the armed conflict continue to result in grave violations of the civilian population’s human rights and international humanitarian law.  The most vulnerable sectors affected are particularly: indigenous peoples, Afro-descendant communities, and the displaced.  The selective assassinations and forced disappearances continued in 2005, targeting human rights defenders, trade unionists, community leaders, journalists, and candidates to elective office –including members of the Unión Patriótica political movement – among others.

22. The Colombian Government has indicated that during 2005 it registered a reduction in human rights violations against people in Colombia.
  The government’s figures report 42 massacres between January and September 2005, claiming a total of 225 victims.  Seven of the massacres were purportedly the work of the FARC; two were attributed to the AUC.  The assailants in the other 33 massacres have not been identified.
  These same sources report that the number of cases is up 5% over 2004, while the number of victims is 3% higher than in 2004.

23. The Data Bank of the Centro de Investigación y Educación Popular (CINEP) [Research and Public Education Center] shows that 297 selective executions purportedly occurred just in the six-month period from January to June 2005.  Of these, 53 were blamed on the Colombian Army, while the remaining 234 were allegedly the work of paramilitary.
  The data also shows 35 forced disappearances, 9 of which are attributed to the Army, while 30 were said to have been committed by paramilitary.
  As for the crimes committed by guerrilla groups, 113 violations of international humanitarian law –among them 65 selective homicides- have been blamed on the FARC.

24. The government’s figures, based on the registration of displaced people,
 show a sharp drop in the number of persons displaced during the first half of 2005:  the figure given for the January-October 2005 period is 106,650, as compared to 143,325 for the same period in 2004.
  However, the statistics compiled by CODHES, based on the estimation per municipality by trimester and annually, show different results.  According to studies done by CODHES, violence displaced 252,801 people between January and September 2005, which would put the projected figure of the total population displaced in 2005 even higher than the figure CODHES recorded for 2004, which was 205,504 displaced persons.

25. Furthermore, in August 2005 the Constitutional Court found that the measures taken by the Government to comply with its obligation and do more to protect the rights of the displaced population had been slow and uneven.
  As a result, in late August 2005, the High Court issued three orders instructing State agencies and offices to guarantee:
 (1) the budgetary effort necessary to address the issue of forced displacement;
 (2) a stronger budgetary and administrative commitment on the part of the territorial agencies to assist the displaced and for better coordination between local agencies and national agencies;
 and (3) adoption of measures to correct institutional failings and to ensure that the displaced enjoy a minimum level of protection of their rights.

26. Finally, it is relevant to underline that the IACHR has received complaints alleging large-scale forced displacements and displacements of entire families in such departments as Bolívar, Caldar, Caquetá, Nariño, and Putumayo as a consequence of indiscriminate aerial fumigation supposedly for the purpose of destroying crops being grown for illicit uses.  The Government, on the other hand, has indicated that the only objective of the eradication of illicit cultivation is to comply with the international obligations in matters of eradication of illegal plantation, and as a result of the fumigations they have not received complaints of effects on human health.  Nevertheless, the State has added that they have suspended fumigation on national parks, and have implemented an alternative method of manual eradication of illicit plantations.

1. Indigenous peoples and Afro-descendent communities

27. The violence targeted at indigenous peoples in Colombia was even more severe in 2005,
 as they continued to be the victims of massacres, selective executions, forced disappearances, forced displacement from their ancestral territories, forced recruitment, loss or contamination of their food sources, food blockades, accusations, and threats to their autonomy.  This situation was verified by the IACHR during an in-loco visit conducted in June of 2005.
28. In 2005, members of the Kankuamo, Wayúu, Embera-Chamí, Embera-Katío, Wiwa, Arhuaco, Páez, and Pijao indigenous groups were victims of massacres, selective assassinations, disappearances and kidnappings. Blockades of food and medical care, forced displacements and indiscriminate attacks caused malnutrition, endemic diseases, illiteracy and a lack of basic services.
29. The Inter-American Commission has received information about the situation of the indigenous peoples in the northern sector of department of Cauca where in April and May of 2005 fighting and militarization of their ancestral lands in the municipalities of Toribio, San Francisco, Tacueyó and Jambaló took place.
  Concretely, members of the FARC launched an attack on police targets.  Armed clashes ensued within the town between members of the Armed Forces and the FARC resulting in deaths among of civil population and hundreds of displaced people.  The information received indicated that the Armed Forces had reacted disproportionately to repel the attack by the FARC, leaving one boy dead and 15 people injured and forcing some five hundred people to leave their community.  The Government, on the other hand, has indicated that the forces reaction of members of the Armed Forces to repel the attack was not at any time disproportionately and that displaced people received humanitarian aid.

30. The Commission must reiterate
 its concern over the vulnerable state in which indigenous peoples in Colombia live, as evidenced by the murders, forced disappearances, massacres and forced displacements that the members of these indigenous communities have suffered, even in cases where provisional and precautionary measures have been ordered on their behalf. The constant acts of violence committed against the indigenous communities who ask for respect and protection of their basic rights, threaten not just the lives and safety of their members but their very existence as a people.  The situation demands concrete measures on the State’s part to vitiate the factors that generate violence and to move toward full respect for the individual and collective rights of indigenous peoples.

31. In respect to the afro-descent communities, they and their community councils continue to endure food blockades, constant acts of harassment and violence, kidnappings and forced displacements.  Deforestation is a constant threat to the territory of these indigenous groups, as is cultivation of the African palm.

2.
Human rights defenders 

32. The vulnerability of human rights defenders continued to be a matter of concern in 2005.  The patterns of threats, killings, and harassment continued to obstruct the work of human rights defenders throughout the country.  The rights of those who promote and protect human rights in Colombia are at risk because of the work they do.  The risk factors did not abate this past year. 
33. During 2005, attempts were made on the lives of human rights defenders, some of whom were, at the time, under protection ordered by the organs of the inter-American system.  The body of Lucian Enrique Romero Molina was discovered in the city of Valledupar, in the department of Cesar, on September 11, 2005.  Romero Molina was a respected leader of a union made up of workers in Colombia’s food industry (SINTRAINAL) and a delegate of the Foundation Committee in Solidarity with Political Prisoners –an organization for which the Commission had sought precautionary measures.  He was bound and stabbed 40 times, somewhere in the La Nevada sector, an area alleged to be in the control of paramilitary groups.  The information received by the Commission indicates that because of his work, Mr. Romero had been receiving threats for a number of years, to the point that he was forced to leave the country for a number of months.  He had been back in Colombia for only a few months when he was killed.  The information also reported that because of the death threats made against Romero Molina’s life, the Foundation Committee in Solidarity with Political Prisoners had asked the Government of Colombia to include Romero Molina in the program to protect union leaders and human rights defenders.  The allegation is that the only protection he was given was to provide him with two mobile phones, and monetary support for national transportation.  The State, on the other hand, has indicated that from the facts it has been open a criminal process that is currently in the stage of investigation by the Prosecutor at Valledupar.

34. The Commission observes that the Colombian authorities continued to publicly discredit the work of the leaders and defenders of the peace communities.
  The Commission learned of statements that the President of the Republic made about the massacre in the Peace Community of San José de Apartadó, to the effect that “People who have lived there have made serious allegations about some of the leaders, sponsors and defenders [of the Community], accusing them of providing assistance to the FARC and of trying to use the community to protect that terrorist organization.”
  The Commission regrets that such statements are being made; they are so general and vague that they merely serve to place the Peace Community -its leaders in particular- in even greater peril.  The episodes of violence against this Peace Community were allegedly the work of uniformed individuals bearing arms, who identified themselves as members of the Army.  Luis Eduardo Guerra Guerra (a leader of the Peace Community’s Interim Council), his 11-year old son Deiner Andrés Guerra, his partner Bellanira Aleiza Guzman, Alfonso Bolivar Tuberquia Graciano, a leader of Mulatos and member of the Peace Council in the Mulatos humanitarian zone, his partner Sandra Milena Muñoz Pozo, his children Santiago Tuberquia Muñoz (age 2) and Natalia Andrea Tuberquia Muñoz (age 6), and Mr. Alejandro Pérez, were all alleged to have been taken by Army troops at the Mulatos River.  Five days later, their mutilated bodies were found on the banks of the Mulatos River and in a nearby grave.

35. The Commission reiterates that public officials should refrain from making accusations about human rights defenders or from suggesting that human rights organizations are acting improperly or unlawfully merely because they are doing their work of promoting and protecting human rights.  The Government must give explicit instructions to its officials in this regard and must, when necessary, discipline those who fail to follow those instructions.  In this sense, the State has indicated that it is analyzing “the limits and inconvenience under the statutes” of a Unique Disciplinary Code establishing it a grave misdemeanor to “contempt the orders and instructions belonging to the Presidential Directress whose objective is to promote human rights and the application of international humanitarian law”.

36. The Colombian experience shows that irresponsible accusations made against human rights defenders and their organizations are followed by an increase in acts of harassment and threats.   In its Annual Report for 2004, the Commission expressed its concern over the repeated accusations from official sources against the Colectivo de Abogados “José Alvéar Restrepo” and the danger that such accusations posed for the members of that group.
  In 2005, the Commission received information indicating that the threats that members of the Colectivo de Abogados had received were on the rise.  On May 13, as she was arriving at her home in Bogotá, the President of the Colectivo de Abogados “José Alvear Restrepo,” Soraya Gutiérrez Arguello, received a strange package from the guard at the residential complex where she lived.  The package had been delivered by a courier service.  The human rights defender immediately contacted the National Police to have its anti-explosives team examine the contents of the package.  When they opened the package, the police found inside a beheaded and dismembered doll; there were burned marks on the doll and it had been stained with red nail polish –to simulate blood.  A cross had been drawn on the doll’s torso.  With the doll was a handwritten note that read:  “You have a very attractive family; take good care of it; don’t sacrifice it.”

37. The Colectivo de Abogados reported that on that same day, persons not associated with the organization published classified ads in newspapers with nationwide circulation, intended to threaten the members of the Colectivo.   The first classified was seeking attorneys, psychologists, sociologists, other professionals and students as well, with or without experience.  According to the human rights defenders, the idea was to give the impression that the organization’s current members might be killed, thus creating vacancies that would have to be filled.  The second classified was advertising for security guards and instructed interested parties to bring their curriculums to the offices of the organization on May 14, at the very same time that a meeting with relatives of victims of human rights violations was scheduled.

38. The Commission is again recommending to the State that it adopt urgent and effective measures to protect the lives and physical safety of the human rights defenders being threatened, and that these measures be arranged and decided upon in consultation with the defenders themselves.  The Commission is also repeating its recommendation that an effective and thorough prevention policy be adopted, intended to prevent attacks on human rights defenders.
39. The IACHR observes that the Government initiated the communicational strategies “Defending human rights defenders” and “Human Rights the best plan DO IT FOR YOU AND FOR ALL” on December 1, 2005.
  The Commission insists on the importance of fortifying the efforts to prevent and protect human rights defenders, as without a serious prevention policy, the efforts of the Program to Protect Human Rights Defenders, Trade Unionists, Journalists, and Community Leaders will not be enough to end the violence against the persons being protected.
40. The Commission continues to receive complaints of this nature, alleging that “frame-ups” are being used to discredit or silence human rights defenders who are engaging in such activities as documenting the human rights situation, providing legal counsel to accused persons, or representing victims before the courts and accompanying the communities that are at risk.  Domestic and international human rights organizations have reported on this situation.  The Commission has also received complaints about victims of arbitrary arrests, to the effect that the detentions were either groundless or without evidence or proof, were made in the course of military operations, or used as a tool of political persecution.
 The Commission must underscore the point that the punitive power of the State and its machinery of justice must not be manipulated so as to harass those engaged in lawful endeavors.

3.
Trade unionists and community leaders

41. Attacks and threats upon the lives and personal safety of union and community leaders continued in 2005.  The Commission received complaints of extrajudicial executions and assaults alleged to have been committed by paramilitary groups.  The official figures are 13 fatalities in the period from January to September 2005.
  The Escuela Nacional Sindical (National School for Union Leaders), for its part, reported that in the period from January 1 to April 20, 2005, 16 unionized workers were killed, 123 received death threats, attempts were made on the lives of two, four had been abducted, 40 had been detained arbitrarily, and death threats had forced six to move from their homes and workplaces.

42. And so, the situation remains serious, so much so that the Commission has continued to monitor the precautionary measures it granted to protect union leaders or the leadership of certain union organizations such as ECOPETROL-USO and SINTRAEMSDES, among others.

43. Mr. Eislen Escalante Pérez, a displaced leader and President of the “Asociación de Desplazados Víctimas del sistema por una Colombia Nueva,” was killed in Barranquilla, in Atlántico department, on October 14, 2005.  According to the information available, the victim was killed by two hired gunmen, who were on a motorcycle.  They shot him twice in the head.  At the time, Mr. Escalante was with Amilkar Martinez Arias, an indigenous leader of the Kankuamo people, who has allegedly received a number of threats since.  Mr. Escalante Pérez and Mr. Martínez Arias were working together on projects to assist displaced persons and were complaining about the mismanagement of funds for projects intended to benefit the displaced population in that region.  Having received threats before, Mr. Escalante Pérez had requested protection from the Ministry of the Interior, which provided him with a walkie-talkie.
  According to what has been reported to the Commission, several risk assessments done by the authorities concluded that his security situation did not warrant any other type of protection.

44. Mr. Diego Gutiérrez, Vice President of the Communal Action Board of the hamlet of Malavar in El Castillo municipality, Meta department, disappeared on October 13, 2005.  Mr. Gutiérrez’ body was found the following day and showed signs of torture.  Mr. Gutiérrez had been stabbed 14 times in the left side; his testicles and left ear had been cut off.  Mr. Gutiérrez’ teeth had been broken, and his hands appeared to have been tied.  According to the information the Commission has received, the crime is alleged to have been the work of paramilitary groups.

45. The Commission was concerned by reports it received about an assault made upon union leader Rafael Cabarcas Cabarcas, a member of the National Executive Board of the USO, in Cartagena, Bolívar department, on March 2, 2005.  According to the information received by the Commission, Mr. Cabarcas and his bodyguard were exiting an education center when they were cut off by two persons on a motorcycle.  The gunmen shot and wounded the labor leader and his bodyguard.  The bullet that hit Mr. Cabarcas was to the body, around the neck area.  The bullet that struck his bodyguard hit him in the abdomen.  The two wounded men were taken to a hospital, where they spent several days recovering. The Commission will continue to monitor the precautionary measures granted to protect the members of the USO and calls upon the State to immediately take the steps necessary to carry out these measures.  The State has indicated that members from the USO have received protectional measures through the Protection Program from the Minister of Interior and Justice.

46. The Commission has continued to follow the issue of the Arauca community leaders.  In this regard, the Commission was informed of events on September 21, 2005, when persons identifying themselves as members Autodefensas Unidas de Colombia (AUC) made several phone calls to educational institutions where professors Omaira Morales, Matilde Morales, Gladis Morales and William Bustos worked.  They are the sisters and brother-in-law of Professor Samuel Morales Flórez, President of the Arauca section of the Central Unitaria de los Trabajadores (CUT) [United Workers Federation].  Professor Morales Flórez is currently under arrest.
  It was reported that the message received in one of the calls was as follows:  “Tell Professors Gladys and Omayra Morales that they have 72 hours to leave this department; we have Samuel Morales’ relatives in our sights and they should leave Arauca.”  Between that call and September 24, other threatening phone calls were received, both at the workplaces and at the homes of the above-named persons.
  The State indicated that competent authorities initiated investigations with regard to the phone threats received by Mr. Samuel Morales’ family.

4.
Journalists

47. Through the Office of the Special Rapporteur for Freedom of Expression, in 2005 the Commission continued to receive information relating to threats, kidnappings, intimidation and other acts of violence suffered by journalists and media outlets in Colombia.  Among the events reported by the Office of the Special Rapporteur during that period was the murder of Julio Hernando Palacios Sánchez,
 the destruction of radio transmission towers in various regions of the country
 and the death threats received by journalists Carlos Lozano Guillén, Hollman Morris and Daniel Coronell consisting of floral arrangements (wreaths) sent as if intended for their funerals.
 The Office of the Special Rapporteur also was informed that in August 2005, journalist Daniel Coronell was forced to leave Colombia for the sake of his own safety.

48. In 2005, the IACHR approved the report titled Impunity, Self-censorship and Armed Internal Conflict: an Analysis of the State of Freedom of Expression in Colombia,
 prepared by the Office of the Special Rapporteur on the occasion of the on-site visit conducted in the cities of Bogotá and Arauca, April 25 through 29, 2005.

49. The Report of the Special Rapporteur underscores the persistent pattern of impunity associated with crimes committed against social communicators.  The Office of the Special Rapport observed that the intimidating effect caused by the threats to and killing of journalists merely grows as long as these crimes go unpunished.  In its study, the Office of the Special Rapporteur examined the status of the investigations that the Public Prosecutor’s Office is conducting into various cases.  The evaluation left the Office of the Special Rapporteur with a number of concerns having to do with the weakening of the office in charge of investigating assassinations of journalists and the slow pace in investigating most cases of violations of freedom of expression, especially the assassinations. 

50. The investigation also points out that in recent years the incidence of violence against journalists in Colombia has shown a marked decline.  The implementation of government programs to protect journalists played a decisive role in bringing about this downturn in violence.  However, the Office of the Special Rapporteur has confirmed that the decline in these figures is also a result of self-censorship on the part of the journalists themselves.  The Report states that the climate of violence and aggression in Colombia is definitely acting to silence social communicators.  During the visit, it was also found that there are regions in the country where journalists are pressured by outlawed armed groups and even by Government officials, either to report certain news or to remain silent.

51. The report also discloses the complaints received about certain statements made by high-ranking government officials, who have spoken out publicly against the work of the nongovernmental human rights organizations, both local and international, which has doubtless heightened tensions between the Government and civil society.

52. The Office of the Special Rapporteur ends its study with a series of recommendations that urge the Government to take the necessary measures to protect the physical integrity of social communicators and the infrastructure of the communications media.  It also calls upon the competent authorities to conduct a serious, impartial and effective investigation of the acts of violence and intimidation committed against journalists, and then to prosecute and punish the guilty parties. 
II.
ADMINISTRATION OF JUSTICE

53. In 2005, no significant headway was made with the investigations into crimes involving violations of human rights in which the international responsibility of the State has been established.  And so, the problem of impunity persists as does the practice of large-scale arrests and pressure exerted on prosecutors, judges and justice operators involved in investigations of human rights violations.

54. As pointed out earlier, the IACHR continues to receive complaints of large-scale arrests of community leaders and human rights defenders for the alleged crime of rebellion and terrorism. The arrests have been made in the context of military and police operations deployed in areas inhabited both by the local civilian population and guerrilla elements. In many cases the detainees are deprived of liberty for the maximum period allowed by law – up to 180 days – after which they are released for lack of evidence. The detentions are frequently based on the testimony of members of the Government’s network of informers, or of former members of armed groups who have now become mainstreamed and provide testimony in exchange for monetary compensation.  In the case of those who have rejoined mainstream society, Decree 128 of 2003
  establishes a procedure whereby the demobilized can claim benefits, including health care, protection and security, and cash payments, in exchange for collaborating by providing information on the activities of illegal organizations.
  It is worth noting that the IACHR has not received any complaints alleging noncompliance with Decree 128 by virtue of a failure to provide the benefits therein promised.  It has, however, received complaints and testimony about false accusations made against human rights defenders and community leaders, accusations made by persons who have rejoined mainstream society and have taken advantage of the economic incentives offered in exchange for providing information.

55. The IACHR has received complaints to the effect that officers of the court are under pressure to legitimize the arrests made by military and police personnel in the course of special operations where massive and indiscriminate searches and arrests are made.  It has been said that those who question the legality of these practices as well as the grounds for depriving the detainees of liberty have been subjected to criminal or disciplinary investigations.

III.
CONCLUSIONS

56. The Commission acknowledges the efforts made by the State to combat armed actors and end the violence in the Republic of Colombia.  The Commission is also pleased to see that in 2005, the State took an important step forward with its ratification of the Inter-American Convention on Forced Disappearance of Persons. 

57. The Commission would also draw attention to the Government’s efforts to keep up its programs to protect human rights defenders, unionists, journalists, community leaders and the Communities at risk.

58. However, the Commission is still troubled by the toll that violence caused by the players in the armed internal conflict has taken on respect for the fundamental rights of the civilian population in Colombia, particularly among the most vulnerable sectors:  the indigenous communities, the Afro-descendant communities and the displaced.  Likewise, human rights defenders, community and union leaders, and journalists continue to be the target of attacks.  Despite the dialogue between the State and the negotiating high command of the AUC, the commitment to a cease-fire, and the demobilizations that have occurred in various parts of the country, paramilitary groups continue to strike at the civilian population. 

59. The IACHR is mindful of the fact that negotiation mechanisms must be used to get the armed actors to disengage and so end the complex, painful and protracted experience that Colombia has endured.  To ensure a lasting peace, non-repetition of conduct criminalized under international law, human rights violations and gross violations of international humanitarian law must be guaranteed.  To that end, the crimes must be investigated and reparations made for the consequences of the violence, using mechanisms that can get at the truth of what happened, administer justice and fully compensate the victims in keeping of the State’s international obligations under the American Convention on Human Rights and the OAS Charter.  By preparing general and special reports and studying and ruling on individual cases, the IACHR will continue to exercise its mandate of promoting and protecting human rights in Colombia in the demobilization and in the interpretation and application of its laws.

60. In closing the IACHR once again urges the parties to the armed conflict, through their command and control structures, to respect, carry out and enforce the norms governing hostilities, as embodied in international humanitarian law, with particular emphasis on the rules regarding protection of the civilian population.

CUBA
61. The Commission’s jurisdiction to observe the situation of human rights in Cuba derives from the OAS Charter, the Commission’s Statute, and its Rules of Procedure.  According to the Charter, all member states undertake to respect the fundamental rights of individuals, which in the case of states that are not party to the Convention are those established in the American Declaration, which is for these States a source of international obligations.
 Upon exercising it’s jurisdiction in relation to those member states that are not parties to the American Convention on Human Rights, the Commission’s Statute requires it to pay particular attention to the observance of the human rights referred to in Articles I (right to life, liberty and personal security), XVIII (Right to a fair trial), and XXVI (right to due process of law) of the American Declaration of the Rights and Duties of Man.

62. On January 6th, 2006, the Commission sent this report to the State of Cuba and asked for its observations. On January 24th, 2006, the Commission received a communication from the Chief of the Section of Cuban Interests in Washington D.C., in which he expressed that “[t]he Inter-American Commission on Human Rights does not have competence, nor does the OAS have moral authority to analyze this or any other issue regarding Cuba”.
63. Cuba has been a state party of the Organization of American States since July 16, 1952, when it deposited its instrument of ratification of the Charter of the OAS. The Commission has held that the Cuban State “is juridically responsible to the Inter-American Commission in matters that concern human rights” since “it is party to the first international instruments established in the American hemisphere to protect human rights” and because under Resolution VI of the Eighth Meeting of Consultation
 it was “the present Government of Cuba that was excluded from the inter-American system, and not the Cuban State.”
 In this connection, the IACHR’s position has been that, 

[...]when it excluded the Cuban Government from the inter-American system, it was not the intention of the Organization of American States to leave the Cuban people without protection.  That Government’s exclusion from the regional system in no way means that it is no longer bound by its international human rights obligations.

64. The IACHR has observed and evaluated the situation of human rights in Cuba in 2005, during which time it has received, in particular, information on violations of due process guarantees and lack of independence of the judiciary; conditions of detention of persons deprived of liberty because of their political dissidence; violation of the right to freedom of expression; on the situation of human rights defenders; violation of labor and union rights of workers and the restrictions placed on the exercise of right of residence and transit of the island’s habitants.

65. In exercise of its jurisdiction, the IACHR decided to include in this chapter of its Annual Report observations on the situation of human rights in Cuba, in particular with regard to the issues mentioned in the foregoing paragraph, and to make express reference the need to lift the economic and trade sanctions imposed against the government of Cuba because they tend to enhance the restrictions on the effective enjoyment of economic, social and cultural rights by the Cuban people.

66. The restrictions on political rights, freedom of expression, and the dissemination of ideas have for decades constituted a situation of permanent and systematic violation of the fundamental rights of Cuban citizens, a state of affairs that is aggravated, in particular, by the lack of an independent judiciary.
67. Before analyzing the issues which in the opinion of the Commission require special consideration, the IACHR finds it necessary to reiterate that the absence of periodic, free, and fair elections based on secret balloting and universal suffrage as an expression of the sovereignty of the people
 violates the right to participate in government enshrined in Article XX of the American Declaration of the Rights and Duties of Man, which provides that “[e]very person having legal capacity is entitled to participate in the government of his country, directly or through his representatives, and to take part in popular elections, which shall be by secret ballot, and shall be honest, periodic and free
”. For its part, Article 3 of the Democratic Charter signed in Lima, Peru, on September 11, 2001, defines the elements that comprise a democratic system of government as follows:

[E]ssential elements of representative democracy include, inter alia, respect for human rights and fundamental freedoms, access to and the exercise of power in accordance with the rule of law, the holding of periodic, free, and fair elections based on secret balloting and universal suffrage as an expression of the sovereignty of the people, the pluralistic system of political parties and organizations, and the separation of powers and independence of the branches of government.



1.
Due process guarantees and independence of the judiciary

68. Under the American Declaration, every person has the right to resort to the courts,
 to protection from arbitrary arrest,
 and to due process of law.
 These rights, together with others, make up a body known as “legal due process guarantees,” which are nothing more than the minimum guarantees recognized for every human being with respect to legal processes of any nature. As the Inter-American Court has reiterated on several occasions,
 

States have the responsibility to embody in their legislation and ensure due application of effective remedies and guarantees of due process of law before the competent authorities, which protect all persons subject to their jurisdiction from acts that violate their fundamental rights or which lead to the determination of the latter’s rights and obligations
.



69. In particular, the American Declaration provides that every human being has the right to liberty
 and no person may be deprived of his liberty except in the cases and according to the procedures established by pre-existing law.

70. In 2005, a series of acts of harassment are alleged to have been carried out against political dissidents in Cuba, including a number of arrests. In particular, on July 13 and 22, the Cuban authorities reportedly detained more than 50 people, including journalists and political activists who were organizing or participating in peaceful political demonstrations.

71. Several of the persons arrested in July were charged with “pre-criminal dangerousness”, that is, not with any crime, but as a security measure under Articles 78 to 84 of the Cuban Criminal Code.

72. Arrests in such circumstances violate the right to personal liberty and the right to protection from arbitrary arrest recognized in the American Declaration. The Commission notes that most of these persons are said to have been released without charge. However, it observes with concern that Amnesty International informs that at least 15 men remain in prison and are reportedly facing charges of “public disorder” or criminal charges under the Law for the Protection of the National Independence and Economy of Cuba, also known as Law 88.
 The Commission is also concerned that these persons may be prosecuted under the specially expedited summary proceeding provided at Articles 479 and 480 of the Cuban Criminal Procedure Act, also known as Law 5. 

73. In accordance with the American Declaration, every individual who has been deprived of his liberty has the right to have the legality of his detention ascertained without delay by a court, and the right to be tried without undue delay or, otherwise, to be released.
 Furthermore, Every person accused of an offense has the right to be given an impartial and public hearing, and to be tried by courts previously established in accordance with pre-existing laws, and not to receive cruel, infamous or unusual punishment..

74. In the period covered by this report, the IACHR continued to receive information regarding trials in which the Cuban courts allegedly judged the accused according to ideological and political criteria rather than by judicial procedures reflective of Cuba’s international human rights obligations. Accordingly, the Commission urges Cuba to bring its procedural rules into line with the applicable international standards of due process, so that everyone who turns to the courts for a ruling on their rights and responsibilities is ensured the minimum legal guarantees necessary to exercise a means of defense. It is the Commission’s view that the existing legal framework is not in compliance with Cuba’s international obligations in this regard.
75. In particular, the Commission considers that full observance of the judicial guarantees enshrined in the American Declaration is founded on an independent and autonomous judiciary. The Commission has stated consistently that Cuba lacks the separation of powers necessary to ensure an administration of justice free of interference from other branches of government. Indeed, Article 121 of the Constitution of Cuba provides that “[t]he courts comprise a system of government organs, set up with functional independence from any other and hierarchically subordinate to the National Assembly of Popular Power and the Council of State.” The Commission notes that the subordination of the courts to the Council of State, presided over by the Head of State,
 constitutes the judiciary’s direct dependence on the directives of the executive branch.  Under this system, the Commission believes that the Cuban courts do not effectively guarantee the rights of the accused enshrined in the American Declaration. The Commission believes that the aforementioned characteristics of the judicial branch in Cuba do not guarantee the rights of the accused, particularly in cases with a political connotation.

2.
Prison conditions
76. According to the American Declaration of the Rights and Duties of Man, every individual has the right to humane treatment during the time he is in custody.
  In this regard, the Inter-American Court of Human Rights has consistently ruled that “every person deprived of their liberty has the right to live in detention conditions compatible with their personal dignity, and the State must guarantee to that person the right to life and humane treatment.”
  The Court has also ruled that “[t]he State is responsible for detention centers and, therefore, must guarantee inmates conditions that leave their rights unharmed.”
  The Commission has brought up the issue of prison conditions in Cuba in several of its reports. 

77. In particular, the Commission continues to receive information regarding the poor detention conditions of a group of approximately 75 leaders of a dissident movement in Cuba who were sentenced to prison terms in April 2003.
 The Commission has received information that the majority of these detainees were deliberately jailed in prisons at a great distance from their places of residence, telephone contact and correspondence were restricted, they were subjected to mistreatment by prison guards, and they were held in solitary confinement. The Commission likewise received information regarding harassment of relatives of the prisoners, including restrictions on telephone calls and correspondence with the prisoners. The Commission reiterates its concern that all of the convicted prisoners were transferred to solitary confinement in punishment areas of high-security prisons, located far from their home communities, in cells with little or no ventilation, lighting, or beds, and that the authorities have refused them the right to receive visits and adequate medical care.  This practice is considered additional punishment for the prisoners, in that it prevents access by their families as well as their legal representatives.

78. During its 123rd Regular Session, the Commission received information regarding the harsh prison conditions in which most prisoners, in particular dissidents, live in Cuba. The Commission was told that in most cases prisoners are only allowed one family visit per month and in some cases, for no particular reason, only once every three months. The Commission was also informed that in several cases, when relatives have arrived on visiting day, having waited for weeks and traveled large distances to the prisons, they are forbidden entry without any explanation given and forced to return home and wait another month. During the session, the Commission was informed of the case of Miguel Galván, a 36 year-old disabled man whose only relative is a sister, who is only allowed to visit him once every three months and is sometimes refused permission to see her brother.  Furthermore, the standard of medical care is deplorable and several prisoners do not receive religious support. 

79. Regarding health conditions, the Commission has previously expressed its concern that a significant number of convicted prisoners are over 60 years of age and suffering from chronic illnesses affecting their vision, kidneys, and heart, and they are not receiving appropriate medical care for their conditions.  The Commission has received information that as a result of prolonged imprisonment in harsh conditions the health of several dozen political prisoners continues to decline alarmingly, to the point where several of them are forced to remain in the prison hospital wings.
 

80. The IACHR also noted with concern that political prisoners who denounce or refuse to abide by prison rules are punished inter alia with long periods of solitary confinement, restrictions on visits, and lack of medical care. Such measures are especially grave for prisoners over the age of 60, and those who are ill. 

81. The Commission draws attention to the information that several more inmates belonging to the “group of 75” were accorded “extra-prison” status, allowing them to be released on health grounds. However, the Commission notes that this status may be revoked at the discretion of the Cuban Interior Ministry; that is, it only constitutes a conditional release.  


3.
Freedom of expression 
82. According to the American Declaration, “[e]very person has the right to freedom of […] expression and dissemination of ideas, by any medium whatsoever.”
  Furthermore, the Declaration of Principles on Freedom of Expression
 stipulates that, 


[f]reedom of expression in all its forms and manifestations is a fundamental and inalienable right of all individuals. Additionally, it is an indispensable requirement for the very existence of a democratic society.

83. As the Inter-American Court of Human Rights has stated on several occasions, those who enjoy the right to freedom of expression “have not only the right and freedom to express their own thoughts, but also the right and freedom to seek, receive, and disseminate information and ideas of all types. Consequently, freedom of expression has both an individual and a social dimension:

It requires, on the one hand, that no one may be arbitrarily harmed or impeded from expressing his own thought and, therefore, represents a right of each individual; but it also implies, on the other hand, a collective right to receive any information and to know the expression of the thought of others.”

84. Regarding the social dimension of the right to freedom of expression, the Inter-American Court indicated that it constitutes “a medium for the exchange of ideas and information among people; it encompasses their right to try to communicate their points of view to others, but it implies too the right to know the opinions, stories, and news expressed by others.”

85. In 2005, the IACHR continued to receive reports, through its Rapporteurship on Freedom of Expression (hereinafter, the Office of the Rapporteur), on acts of repression and censorship against those wishing to express themselves freely in Cuba.
  The Office of the Rapporteur has repeatedly said in reports prepared at the request of the IACHR that Cuba is the only country in the hemisphere where it can be stated categorically that freedom of expression does not exist.  This affirmation remains true this year in light of reports the Commission has received concerning mistreatment of imprisoned journalists; criminal prosecution and imprisonment of independent journalists for expressing opinions that contradict the government; prior censorship; attacks and acts of intimidation against journalists; the application of desacato [contempt] laws, and indirect violations of freedom of expression.

86. The Commission received copious amounts of information on poor prison conditions and the delicate health of a number of imprisoned journalists.  A case in point are the members of the “group of 75” who are still in prison, for whom the conditions of detention remain as abusive as they were the previous year.
  The Commission, through the Office of the Rapporteur, also received reports regarding the delicate physical and mental health of certain journalists, in particular José Luis García Paneque, Normando Hernández González, Alfredo Manuel Pulido López, and Mario Enrique May Hernández.  According to information received, the first two have serious illnesses,
 the third is confined to his bed and suffers from acute depression,
 and the fourth has reportedly attempted suicide on two occasions.
  From this information, it is fair for the Commission to conclude that in some cases the prison conditions to which these journalists are subjected could be life-threatening.

87. The IACHR also received abundant information reporting the alleged mistreatment of several jailed journalists.  According to information provided to the Commission, several of the imprisoned journalists renewed hunger strikes in protest at prison conditions.
  Among them was Víctor Rolando Arroyo, who has been serving a 26-year sentence since April 2003 for allegedly committing acts “designed to subvert the internal order of the nation and destroy its political, economic and social system.”
  Another journalist named Adolfo Fernández Saínz started a hunger strike in August in protest at the mistreatment of the jailed dissident Arnaldo Ramos Lauzurique.
  According to information received by the Commission, the latter received a severe beating at the hands of a prison guard in a punishment cell.
  

88. In 2005, through the Office of the Rapporteur, the Commission received several reports of assaults, harassment, intimidation and extortion of independent journalists trying to express themselves freely in Cuba.  Inter alia, the IACHR received information regarding the harassment and extortion of Osmel Sánchez López, Ernesto Roque, and Ana Rosa Veitía, of the Unión de Journalists y Escritores Cubanos Independientes (UPECI);
 the arbitrary arrest and assault of Lamasiel Gutiérrez Romero of Nueva Prensa Cubana;
 the raid on the house and intimidation of Lucas Garve of Fundación para la Libertad de Expresión;
 and the brutal and public attack by pro-government fanatics on Guillermo Fariñas, publisher of the Cubanacán independent press agency.
  The IACHR utterly condemns these and other incidents of violence against journalists and communicators.  The Commission considers that these incidents stem from the climate of repression and lack of freedom of expression that exists in Cuba.

89. As to prior censorship, through the Office of the Rapporteur, the Commission received information on new trials and criminal convictions of independent journalists.  The IACHR was furnished with information on the arrest and “summary” prosecution of Albert Santiago Du Bouchet Hernández, a journalist with the Nueva Prensa Cubana agency.
  It also received news of the criminal prosecution of journalists Lasamiel Gutiérrez Romero (Nueva Prensa Cubana)
 and Oscar Mario González Pérez (Grupo de Trabajo Decoro),
 as well as the arrest of Florencio Cruz Cruz (Linea Sur Prensa)
.  These incidents take the number of journalists imprisoned in 2005 to 24, and the figure looks set to rise in the coming year.
  

90. The Commission notes with satisfaction the release of certain journalists, such as Carlos Brizuelo Yera, it noted with concern the repressive conditions and surveillance under which these journalists practice their profession.  The legal framework in place and the repressive measures of the security forces and the State against journalists entail a high risk for these journalists, who could easily be put back behind bars merely for practicing their profession.  According to the Office of the Rapporteur, these circumstances clearly demonstrate the structural reasons why there is still no respect for freedom of expression in Cuba.

91. The IACHR notes that the arrests of two journalists, Oscar Mario González Pérez and Albert Santiago Du Bouchet Hernández, followed their coverage of an opposition congress organized by the Asamblea para la Promoción de la Sociedad Civil in May 2005.
  Through the Office of the Rapporteur, the Commission also received information on the arrest and deportation of three journalists, two interpreters, and a human rights activist, all from Poland, who had traveled to Cuba to cover the opposition congress.
  In the same report the IACHR received information regarding the arrest of an Italian journalist, the ban on entry to the country of several Spanish and Italian journalists, and the deportation of four members of the EU Parliament, all of whom had come to attend the congress.

92. The IACHR was also informed of raids and maneuvers used by the security services to implicate independent journalists in criminal proceedings.  The Commission received news, through the Office of the Rapporteur, of the case of Maria Elena Alpízar Ariora, whom members of the National Revolutionary Police allegedly sought to implicate in a fabricated crime.
  

93. By the same token, in the case of the journalist Oscar Mario González Pérez, the Commission was informed that the security services allegedly threatened and attempted to blackmail him so that he would leave off his activities as a journalist.
  Following the refusal of Mr. González Pérez to give in to the blackmail, the Commission has received news of his arrest and prosecution under Law 88, a repressive law with precedence over other laws that empowers the Cuban state to put an end to dissidence on the pretext of resistance against foreign aggression.
 

94. The Commission expresses its concern at all of these events, which it regards as further deterioration compared to the previous year.  The Commission recalls that it has always maintained that the Cuban State is juridically responsible to the IACHR in matters that concern human rights since it “is party to the first international instruments established in the American hemisphere to protect human rights.” One of the duties set forth in the American Declaration is to ensure freedom of expression.
  In this and other areas the Commission will continue its work to denounce violations and champion full enjoyment of human rights for the people of Cuba.


4.
Human rights defenders

95. Restrictions on freedom of assembly, association and expression create a context that prevents free exercise of the right to defend human rights. The Commission has noted that various obstacles to the work of those who defend the human rights of others have remained in place for several years.

96. The Commission received constant reports of repressive government measures against human rights defenders, such as disciplinary measures, indictment on criminal charges, temporary detention, dismissals from work, official warnings, and prison sentences.  The Cuban state has taken no steps to amend the pattern of repression used in the past against persons it considers opposed to the government regime. This conception of opposition includes human rights defenders, who pursue an activity considered unlawful by the national authorities because they regard it as a betrayal of Cuban sovereignty or because they deem some aspects of human rights to be part of the legacy of bourgeois liberal democracy.

97. The Commission notes that the authorities have stigmatized the work of human rights defenders in order to mislead part of the population about the role of persons who defend and advance human rights. In this context, the Commission was informed that on September 1, 2005, the lawyer Juan Carlos González Leiva, a member of the Fundación Cubana de Derechos Humanos [Cuban Foundation for Human Rights], was the victim of an “act of censure” [acto de repudio] by military officials and government supporters while at a meeting of the Fundación Cubana de Human Rights that was being held at his house in the town of Ciego de Ávila. According to information seen by the Commission somewhere between 200 and 400 people shouted abuse and pro-government slogans and beat violently on the doors and windows, yelling at the participants that “they were not going to tolerate any more activities in defense of human rights”. The defenders said they received death threats and that 20 or 30 children at the front of the mob shouted, “Down with human rights.”

98. The Commission requests the Government to foment a culture of human rights that publicly and unequivocally acknowledges the essential role played by human rights defenders in helping to ensure democracy and the rule of law in society. Public servants should refrain from statements that stigmatize human rights defenders or that suggest that human rights organizations act improperly or illegally merely because of their work to advance or protect human rights. The government should issue precise instructions to officials in this regard and punish anyone who fails to comply with such instructions.
99. As part of the policy of restriction of the exercise of the right to defend human rights, the Commission notes that local human rights groups are denied proper legal recognition. The Constitution, the law, and regulations governing associations restrict the right of assembly and association, preventing the legalization of independent associations. Proof of this is the fact that the government only recognizes one trade union central organization as legitimate. Furthermore, in Cuba approval for nongovernmental organizations is controlled by politicized government agencies with broad powers to reject applicant associations on arbitrary or political grounds.

100. The Commission reiterates that for people to exercise freely their rights of association and public assembly in defense of human rights, the State must ensure that persons are able to form organizations and pursue their activities without restriction or state interference. The Commission reiterates to the State its recommendation that it bring its domestic laws into line with international standards with regard to permissible limitations and regulations on the exercise of the rights of association and assembly.

101. The Commission has noted that under criminal legal provisions that expressly punish the exercise of fundamental freedoms, persons involved in human rights organizations may be liable to criminal penalties, including prison terms of several years. Criminal penalties are also imposed under laws whose vagueness and subjectivity afford broad discretion to agents of the state in repressing any dissent against official policy.  Thus, the offences against the State security recognized in the Cuban Criminal Code, and with which the majority of human rights defenders are charged and later convicted, include, inter alia: “enemy propaganda”, “clandestine printing”, “social dangerousness”, “rebellion”, “contempt” [“desacato”], “illegal association”, “defamation of heroes and martyrs”, “public disorder”, “sedition”, “acts against State security”.

102. Another criminal classification used frequently by the Cuban state to restrict the work of human rights defenders is “dangerousness”, as defined in Articles 72 et seq. of the Cuban Criminal Code.
  The Commission has referred in previous reports to the serious consequences of maintaining and applying these rules, which are incompatible with the American Declaration of the Rights and Duties of Man.
  

103. The Commission was informed that in 2005 at least 306 personas were prosecuted and given prison sentences for engaging in activities connected with the exercise of fundamental liberties, such as freedom of association and assembly.
 On July 13 and 22, 2005 alone, 24 and 33 people were arrested for their participation, among other activities, in a demonstration held outside the French Embassy in Havana to demand the release of political detainees. In this connection, the IACHR expressed its concern at the severe restrictions that these measures place on freedom of expression and the rights of association and peaceful public protest. On that occasion, the IACHR reiterated that the Law for Protection of the National Independence and Economy of Cuba (Law 88) was contrary to the rights enshrined in American Declaration of the Rights and Duties of Man.

104. Furthermore, on August 4, 2005, Messrs. Osvaldo Guerra Aguilar, Jesús Hernández Medina, Osvaldo López Rodríguez, Orestes Montedir Gustavo, José Reyes, and Alain Ramón Gómez Ramos were victims of an operation carried out by the political police of the Municipality of Manicaragua. According to information received by the IACHR, the sole aim of the police operation was to harass different members of the opposition, including human rights defenders.  The information received indicated that several groups of agents prevented the human rights defenders from leaving their homes that day.
 

105. In another incident, on August 20, 2005, State Security agents raided the apartment of Mrs, Maybell Padilla, Deputy Secretary General of the Consejo Unitario de Trabajadores Cubanos (CUCT), whose Secretary General, Pedro Pablo Álvarez Ramos, has been in jail since April 2003 serving a 25-year prison sentence. According to information supplied to the Commission, in the search a fax machine, documents belonging to her organization, domestic and foreign newspapers, and money were seized from Mrs. Padilla. The trade union leader was then taken to a police state in Havana, where she was issued a certificate of confiscation [acta de ocupación] and informed that she would be summonsed in due course.

106. In similar fashion, on the afternoon of September 27, 2005, two State Security agents arrived at the home of Arturo Quesada Ortega, an activist of Asociación Ecológica NATURPAZ, in Parraga, Municipality of Arroyo Naranjo. The agents served him with a summons to appear at Capri Police Unit in the Municipality of Arroyo Naranjo on September 28. The following day Mr. Quesada arrived at the police unit, where, while undergoing questioning, he was threatened in order to persuade him “to withdraw from the opposition”. The officials told him that they knew that he received telephone calls from abroad at his home and that he received money for those calls.
  

107. The Commission recalls that states must refrain from the prosecution of human rights defenders merely for the work they do. States have a duty to investigate persons who break the law in their territory but they also have the obligation to adopt all measures necessary to prevent the use of state investigations to subject to unjust or unwarranted trials persons who legitimately demand respect and protection for human rights. The Commission recalls that that punitive authority of the State and its organs of justice must not be manipulated in order to harass persons who devote themselves to legitimate pursuits, such as human rights defenders. Consequently, the Commission reiterates to the State the recommendation that it has repeated for several years that it strike from its statute books all provisions that impose limitations and restrictions on freedom of expression, assembly and association, which by law and in practice are contrary to basic human rights standards.

5.
Labor rights and freedom of association
108. The American Declaration recognizes the rights of every person to work,
 to peaceful assembly,
 and to associate with others to promote, exercise, and protect his legitimate interests.
 In determining the scope of the right to free association as it relates to the right to work, the Inter-American Court has stated that this must be analyzed in relationship with the freedom to organize labor unions.
 In the Court’s opinion, 

 

In labour union matters, freedom of association consists basically of the ability to constitute labour union organisations, and to set into motion their internal structure, activities and action programme, without any intervention by the public authorities that could limit or impair the exercise of the respective right.  On the other hand, under such freedom it is possible to assume that each person may determine, without any pressure, whether or not she or he wishes to form part of the association.  This matter, therefore, is about the basic right to constitute a group for the pursuit of a lawful goal, without pressure or interference that may alter or denature its objective.

109. In 2005, the IACHR continued to receive information on the human rights situation of workers and labor leaders in Cuba. In particular, the information refers to the deplorable prison conditions endured by the trade unionists arrested in March 2003 and subsequently convicted; to the restriction of freedom of association and the continual acts of harassment of collaborators and activists of the independent trade union movement; to the system of wage organization in Cuba, and to the special labor conditions reportedly imposed on employees of Cuban state companies who work abroad.

110. Regarding freedom of association, the Commission reiterates its concern at the existence of only one trade union central organization recognized officially and mentioned in Cuban law, a situation which has also been addressed by the International Labor Organization. The Commission wishes to stress that the guiding principles of the Constitution of the International Labor Organization, of which Cuba is a signatory, include “recognition of the principle of freedom of association” as an essential condition for “universal peace and harmony."  In this sense, the Commission believes that the acts of harassment to which the aforementioned labor unionists have been subjected are contrary to human rights.

111. The Commission is also troubled by the restrictions on the exercise of Cuban workers’ labor rights, associated in general with the requirement to be a member of the governing political party, and by alleged arbitrary discrimination by foreign companies in Cuba against Cuban workers. The Commission also regards with concern reports received about discriminatory and arbitrary treatment of Cuban workers in the service of Cuban state companies outside Cuba.

6.
Right to movement and residence
112. Every person has the right to move about freely within the territory of the state of which he is a national and not leave it except by his own will.
 The Inter-American Court has concurred with the Commission on Human Rights in that 

[p]ersons are entitled to move from one place to another and to establish themselves in a place of their choice.  The enjoyment of this right must not be made dependent on any particular purpose or reason for the person wanting to move or to stay in a place.
 

113. The Commission has been following the situation of the right to movement and residence in Cuba in successive reports, since it considers that the Cuban state imposes undue restrictions on the right to movement and residence enshrined in the American Declaration. Moreover, the Commission notes that the persons usually affected by the restrictions imposed by the Cuban authorities are those who dissent with the kind of government that exists in the country.
 

114. Information received in 2005 on the situation of human rights in Cuba shows that the State continues to deny its nationals the right to come and go from the country of their free will, and requires them to have authorization from the Ministry of the Interior to travel abroad. Several petitions lodged with the IACHR repeat the complaint that the Cuban migration authorities continue to deny visas for political reasons to citizens wishing to leave or enter the territory, or they delay processing of such requests indefinitely.
 Furthermore, the Commission has received information about restrictions maintained on movement within the country that affect Cuban citizens, and foreign residents and visitors to the country.

115. Article I of the American Declaration enshrines the right to liberty. The Commission finds that the arbitrary restrictions imposed by the Cuban government on the exercise of the right of residence and movement to the detriment of its citizens, foreign residents and visitors to the country seriously curtail the fundamental right to liberty.   


7.
Economic sanctions
116. The Commission considers that the trade embargo imposed on Cuba for more than 40 years should end. This economic sanction has had a severe impact on the enjoyment of the economic and social rights of the population and, in the final analysis, the ones who have suffered the consequences have been most vulnerable sectors of the Cuban population.

117. The Commission has insisted that the inter-American community has the responsibility to create external conditions that enable Cuban society to overcome the situation currently affecting it, with a view to achieving the full observance of human rights.
 However, the adverse effects of the economic sanctions and other unilateral measures aimed at isolating the Cuban regime constitute an obstacle to creating those conditions that are so necessary for achieving a peaceful and gradual transition to a democratic form of government.”
 

ECUADOR

Introduction
118. The Inter-American Commission on Human Rights (hereinafter “the Commission”), acting within its sphere of competence, established by the American Convention on Human rights (hereinafter “the Convention” or “the American Convention”), and other applicable instruments, has observed the evolution of the human rights situation in Ecuador with interest and concern. In 1997, the Commission issued its first report on the human rights situation of Ecuador, covering the period between the taking of the oath of office by President Durán Ballén, in mid-1992, until September 1996.  In its 1998 Annual Report, the Commission included a follow-up report regarding the Ecuadorian human rights situation, with the purpose of assessing compliance with recommendations issued earlier. In its 1999 Annual Report, the Commission analyzed the human rights situation in Ecuador in its Chapter IV. As it concluded its 122nd and 123rd regular sessions, the Commission referred to the persistent and increasing institutional deterioration experienced in Ecuador, which hinders the full guarantee of fundamental freedoms for the country’s inhabitants.

119. The analysis of the Ecuadorian situation in the current section of the Annual Report is conducted according to the criteria established beforehand by the Commission for the inclusion of countries in the present chapter. On the one hand, there is the criterion according to which States included in the report shall be those in which “the free exercise of rights contained in the American Convention or Declaration have been effectively suspended, in whole or part, by virtue of the imposition of exceptional measures, such as a state of emergency, suspension of guarantees, state of siege, prompt exceptional security measures, and the like. On the other hand, there is the criterion that includes “…structural or temporary situations that may appear in member states confronted, for various reasons, with situations that seriously affect the enjoyment of fundamental rights enshrined in the American Convention or the American Declaration.  This criterion includes, for example: (…) serious institutional crises.”  Finally, the Commission considered also the criterion that refers to “to the States that are found to be in a process of transition of any of the … above mentioned situations.”  

120. This report shall focus on the situation lived by Ecuador at the end of 2004 and during 2005. Under the light of the American Convention the events that have occurred over the past year in Ecuador configure a grave institutional crisis, justifying the Commission’s concern. Indeed, during the period under study, the factual circumstances referred to the Criterion developed by the Commission for the preparation of country reports, and cited in the above paragraph, existed in this country.

121. It its necessary to emphasize that, the assumption of a new Government on April 20, 2005, as well as the initiatives adopted since its arrival to power, constitute a positive sign for the reestablishment of some of the institutions; whose destabilization is questioned in this report and that turn out to be fundamental for the protection of the human rights, such as the well functioning of a judicial power, independent, and impartial.  In this framework, the process of appointment of Supreme Court judges, assuring a transparent selection with international verification constitutes an important step, above all because it has been the result of an internal democratic dialogue.  Continuing this line, the Commission received with consent the information coming from the Government stating that the Constitutional Court will be soon appointed.  At the same time, the Commission has taken note of the expressions of the Government of the Dr. Alfredo Palacio that indicate its determination to increase its efforts around executing a more consistent and articulated social policy, for the benefit of the majorities.  For this purpose, the State has indicated the development of activities such as the investment of resources in health, education, science, and technology, and the financing of productive projects; as well as the insertion of those sectors of the population recognized as vulnerable to the political and social sphere.  The Commission congratulates the Government for these decisions since the difficult socio-economic situation implies a serious obstacle to the effective enjoyment of the cultural, social, and economic rights in Ecuador.  On the other hand, the Commission stands out the eagerness and interest of the new Government to promote the participation of the population and to consolidate democracy, aspects especially worth when in the month of October of the year 2006, the country will live an electoral process directed to elect a President and vice President of the Republic and members of the National Congress.
122. The year 2005 has seen weak rule of law and therefore also fragile protection of human rights in Ecuador. The security of the democratic system has been affected by political instability which, although not a recent phenomenon in the country’s history, has nevertheless displayed the deficiencies of a governmental structure incapable of providing satisfactory public policy responses to the interests of the majority of the population; or which, at times, has not been able to develop effective programs due to short terms of office.  This erosion is also reflected in the lack of capability on the part of the political system to provide response to social problems, which contributes to perpetuate human rights structural weaknesses.

123. Another factor that has played a key role in the deepening of this crisis has been the lack of enduring political representation for marginalized sectors such as the indigenous part of society. In this context, it is worth noting the growing political mobilization generated by this part of the population and the important role of its leaders in their social movements.  In this regard, it should be said that the first stage of Lucio Gutiérrez’s Administration, despite its initial disposition, was not able to provide substantive responses to meet the interests and aspirations of the indigenous people. This became evident later, when President Gutiérrez left power in April 2005, in an exit at least partly provoked by strong citizen pressure, since he had lost the vigorous popular support which had elected him in November 2002. 
 Thus, the mere formal inclusion of the indigenous peoples does not suffice for the institutional strengthening of the country and, as has been seen, this popular discontent generates a situation of social unrest which can lead to the removal of an administration.

124. The Inter-American Court of Human Rights has recently indicated that:

[T]he State has to adopt all the necessary measures to guarantee that the members of the ethnic and indigenous communities … can participate, in conditions of equality, in the decision taking process on matters and policies that impact or can impact in their rights and in the development of such communities, in such form that can be integrated to the institutions and state organs in order to participate in a direct way and proportionally to their population in the direction of public matters, as well as to do it from their own institutions and according to their values, uses, customs and forms of organization, provided that they being compatible with the human rights consecrated in the Convention.

125. From this standpoint, the Commission’s experience proves that institutional crises have consequences for the exercise and enjoyment of rights. At the very least they cause anxiety and fragility which stand in the way of the harmonious functioning of institutions, including those directly entrusted with guaranteeing citizens the exercise of their rights.  Particularly, as it is the case of the Ecuador, when such suspension affects institutions that are, according to internal regulations of the country, the entrances of the population to specific resources that permit the protection and the individual recognition of their rights.  

126. In this respect, it is worth recalling the position held by the Commission regarding Ecuador in its 1999 Annual Report.

35.
The replacement of a President elected by popular vote before the end of his mandate is always a serious development and one that must be frowned upon from the standpoint of the safeguarding of democracy.  The Commission is aware that there are occasions on which Presidents themselves precipitate institutional crises (for example, when, without authority they shut down Congress or undermine the independence of the Judiciary).  In such instances, the restoration of the rule of law may require the replacement of the President.  To the extent that this is done in accordance with the mechanisms set forth in the Constitution in question (political trial, presidential succession in the case of resignation), such solutions are compatible with the American Convention on Human Rights.

127. As will be explained in the following sections of this report, the Commission considers that the actions of the Administration led by former President Lucio Gutiérrez and the temporary parliamentary majority he enjoyed towards the end of 2004 gave rise to the institutional crisis which led to their exit in April 2005; of particular relevance were the actions related to the removal of the members of the Supreme Court of Justice and the Constitutional Court. The full operation of the legitimately constituted branches of government, without any impairment of their independence, and in balance with the other branches, is an indispensable requirement for a democratic system, as adopted by the OAS Charter (Article 3) and which has been expressly recognized by the Inter-American Democratic Charter.

128. However, the Commission reiterates that the temporary crisis lived by Ecuador during the last year reflects the existence of far deeper structural problems that cannot be resolved due to the serious political instability affecting the country and the lack of capacity on the part of its ruling classes to forge wide and durable consensual agreements which would allow the identification and execution of inclusive public policies, which are necessary for the respect and effective enjoyment of all  human rights, particularly those related with the egalitarian exercise of the right to the political participation (article 23 of the Convention), access to the impartial, independent justice and access to an effective resource (article 25 of the Convention), freedom of speech, association and meeting (articles 13 and 15 of the Convention), equal protection before the law (article 24 of the Convention), and of the cultural, social, and economic rights, recognized in the Protocol of San Salvador that Ecuador ratified in 1993.  

129. The Commission cannot fail to point out that the Ecuadorian population is highly skeptical regarding democratic institutions, the country’s political leadership and state agencies’ capability of protecting human rights. This contributes to the political instability that has characterized the country over the last decade, making it more profound. Some examples prove this. Barely 24% of the population approves of the way in which the President leads the country,
 and only 22% believes that the persons leading the nation are honest.
 There is also a lack of civic culture in Ecuador.  Thus, despite the fact that in 2000 there was a process for the writing of a new constitution and that, at this time, there are discussions over the need for constitutional reform, only 24% of the population has knowledge of the Constitution.
 These surveys also demonstrate the precarious Ecuadorian situation, given that the inhabitants of this country are among those that least make demands for their rights, for compliance with the law and for the legitimacy of political parties and of Congress.

130. Political crises are also generated and deepened by the high degree of skepticism on the part of Ecuadorian society regarding the operation of state institutions.  Thus, the Ecuadorian population is the one in Latin America that least believes that the State manages to enforce the law fairly. 
 Only 30% believe that the Ecuadorian judicial system, although not prompt, is capable of providing justice, again the lowest index of trust in Latin America. 
 Sixty-seven percent of the population believes that there can be democracy without political parties and their national Congress. 
 Only 14% is satisfied with the operation of democracy in the country.

131. This lack of trust in public institutions is worsened by a strong perception of corruption. Ecuadorians believe that 82 out of every 100 public servants are corrupt
 (the highest in Latin America) and only 21% of them believe that progress has been made in the fight against corruption. 
 Ecuador is ranked 117th of 158 countries in the perception of corruption index.
 Corruption is an important consideration in the analysis of democratic institutions; as the Member States of the OAS have acknowledged, “corruption undermines the legitimacy of public institutions and strikes at society, moral order and justice, as well as at the comprehensive development of peoples,” and fighting corruption “strengthens democratic institutions and prevents distortions in the economy, improprieties in public administration and damage to a society's moral fiber.” 

132. The Commission has understood that the phenomenon of corruption is not only related to the legitimacy of public institutions, society, the integral development of peoples, and all other more general aspects mentioned supra, but also has a specific impact on the effective enjoyment of human rights in society in general:

[T]he corruption of the judge in a particular trial undermines his or her independence when deciding the case, and may consequently constitute a violation by the state of …the guarantee that all persons will be judged by an independent and impartial judge, enshrined in Article 8(1) of the American Convention…In the area of economic, social, and cultural rights, corruption has a major impact, as it is one of the factors that can stand in the way of the state adopting “the necessary measures ..  to the extent allowed by their available resources, ... for the purpose of achieving progressively ... the full observance of” such rights…The relationship between corruption and human rights has also been addressed from the perspective of discrimination…there is discrimination when a public official accepts money or other gifts or favors from a person, given that said person then acquires a privileged status in relation to other persons who, in otherwise equal circumstances, have not offered any gift or favor and therefore receive discriminatory treatment…In addition, points of convergence between corruption and other human rights have been described, such as the right to freedom of expression and political rights. 

133. In accordance with the aforementioned considerations, existing corruption in Ecuador seriously affects democratic institutions and is an important factor to consider when analyzing the human rights situation of the country.

134. Another factor is the socio-economic context of the country. Since approximately seven years have transpired since the Commission, in its Follow-Up Report, performed an analysis of this subject, it is necessary to observe the current country’s situation.

135. According to the data contained by the human development index of the United Nations Program for Development (UNDP), Ecuador has fallen from the 73rd to the 78th place in 2005. This descent is noteworthy when compared with the 64th place held in 1996.
 Regarding life expectancy at birth, there has been an increase from 69.5 in 1998 to 74.3 in 2005.
  With respect to per capita income, there has been a considerable decrease from 4,602 in 1997 to 3,641 this year. Ecuador’s poverty index is 10.6% and is ranked as 22nd of 103 developing countries, for which this index has been made. Regarding foreign debt, the Central Bank stated at the end of October that, for this year, it should be estimated at 10.395 billion dollars.

136. These figures and percentages are the image of a country that has tried over the last few years to overcome its socio-economic deficiencies. However, the profound crisis, reflected, inter alia, by the phenomenon of massive emigration, as well as by several social protests, has made it clear that Ecuador has not yet overcome the high degrees of marginalization of certain sectors of the population. Among these are sectors of indigenous people, Afro-Ecuadorians, and women, which constitute groups that do not effectively count on sufficient representation in decision-making circles. The impact of this problématique concerns the Commission, especially if it is borne in mind that the lack of adequate participation may result in a weakening of the systems of protection of the rights, needs, and interests of these human groups.  In this sense, the Commission would like to recognize again the information presented by the Government of the President Alfredo Palacio about their political will to work to surpass these problems that were not generated by the current administration but are structural situations that afflict Ecuador.

A.
Background

137. The origins of the institutional problem currently afflicting Ecuador lie, in part, in events that began at the end of 2004 and whose effects were felt throughout this year. In order to understand the current context of the crisis situation lived by the country, especially with respect to the weakening of the rule of law, in what follows the Commission will offer a brief chronological description of relevant events.  The CIDH reiterates again that analyzes this situation as long as, it has relation with human rights, particularly the exercise of the political rights, freedom of demonstration of political opinions, right of meeting and association and especially the right to have a legitimate  Supreme Court that is efficient, stable, impartial, and independent.

138. At the beginning of November 2004, legislative deputies representing the Partido Social Cristiano [Social Christian Party], Izquierda Democrática [Democratic Left] and Pachacutik, were engaged preparing an impeachment trial, before the National Congress, of President Lucio Gutiérrez, who was accused of embezzlement of public funds.
 However, able to reconstitute a new majority in Congress, Gutiérrez blocked the impeachment and started an irregular process of restructuring the judiciary, i.e., the Constitutional Court, Supreme Electoral Tribunal, and Supreme Court of Justice.

139. On November 25, 2004, the National Congress dismissed the judges of the Constitutional Court and the Supreme Electoral Tribunal,
 deeming that the judges and main alternates of both courts had been illegally appointed. In that same session, the National Congress appointed judges for both the Constitutional Court and Supreme Electoral Tribunal.

140. The removed Constitutional Court judges were subjected to an impeachment trial on December 1, 2004. In the trial, the National Congress acquitted the judges. In other words, first there was a dismissal, then an impeachment, and, finally, an acquittal.

141. Subsequently, the President of the Republic called a special session of the National Congress to discuss, inter alia, the constitutional situation of the Supreme Court of Justice. 
 In this session, held on December 8, the Ecuadorian Congress decided, by Resolution 25-181,
 to dismiss the sitting judges of the Supreme Court of Justice as well as their alternates. According to the Congressional resolution, the justices had had to resign in January 2003, pursuant to the 25th temporary provision of the Constitution; therefore the Congress appointed other jurists in their place, 
 expressly stating that their appointments would not be subject to term limits, and that they could only be dismissed for the causes determined by the Constitution of the Republic and the law. In addition, on this occasion the Congress charged the new justices with the task of restructuring the Consejo Nacional de la Judicatura [National Council for the Judiciary]. On the next day, the judges who had been removed vacated their offices in the Supreme Court in the midst of great social unrest, as the police surrounded the building while 200 persons protested the dismissals. 

142. Thus, during the last two months of 2004, the judicial system of Ecuador, headed by the Constitutional Court, the Supreme Electoral Tribunal, and the Supreme Court of Justice, was almost completely removed, without following formal constitutional requirements. Critics have mainly focused their observations on the issue of the legitimacy of the legislative branch to make reforms of this scope and have accused the Administration of disrespecting the State’s Constitution.

143. Initially, the National Congress invoked its interpretative faculties, authorized by article 284 of the Constitution, which provides:

In case of doubt regarding the scope of the norms of this Constitution, the National Congress may provide an interpretation which shall be generally binding. The initiative to present bills on constitutional interpretation shall belong to the same persons or agencies that enjoy it for the proposal of bills of reform; procedures shall be the same as for the issuing of laws. Their approval shall require a two-thirds favorable vote of the members of the National Congress.

Subsequently, and with a quorum of one hundred congressmen meeting in a special session, they went on to analyze temporary provision 25 of the State’s Constitution:

25th. – Officers and members of the organs appointed by the National Congress and the Comptroller-General of the State on or after August 10, 1998, for a term of four years, by virtue of the norms of this Constitution, shall remain in their positions until January 2003.

The dismissal of the justices of the Supreme Court occurred by a vote of 52 of the 100 members of Congress present. 

144. There has been ample debate on the proper interpretation of the authority of the Congress to effect changes of this magnitude, especially in regards to the applicability of article 202
 of the Constitution to the justices of the Supreme Court elected before August 10, 1998.

145. In this respect, the Commission considers it necessary to recall that one of the improvements celebrated with special satisfaction in the 1998 Follow-Up Report was the initiative to depoliticize and to modernize the Supreme Court of Justice.  This was stated in the following terms:

36. On 27 May 1997 a vote was held in which the citizenry came out in favor of depoliticizing and modernizing the Supreme Court of Justice. The new Supreme Court Judges were elected by the National Congress from names put forward by a Special Commission comprising representatives of the three branches of government. This Special Commission selected the Supreme Court candidates from shortlists of three names chosen by civil society through the electoral colleges.

37. The May vote also decided that Supreme Court judges would enjoy security of tenure, except if they violated the terms of the Constitution or other laws; this was incorporated into the new Constitution. 

For its part, the IACHR notes that, in taking decisions of this scope, it must always watch for compliance with procedural guarantees provided for by the State’s Constitution.

146. Once the new Supreme Court of Justice took office, institutional stability encountered new stumbling blocks, such as the resignation of its president, Dr. Ramón Rodríguez Noboa on January 12 of this year.

147. In addition, on April 1, the Supreme Court quashed several criminal trials against fugitives from Ecuadorian justice. In particular, it dismissed pending cases against former presidents Abdalá Bucaram and Gustavo Noboa, and former Vice-president Alberto Dahik.
 Former President Abdalá Bucaram Ortiz returned to the country the next day, and most observers understood that this had been the chief objective in the removal of the Supreme Court justices. This event became the principal cause of ensuing violence and radicalization of citizen protest and political opposition, concentrated in the capital, Quito.
 From that moment onwards, multitudinous marches, and their repression, intensified.

148. Social unrest and popular cries of opposition against the measures taken by the government progressively increased their magnitude. Because of this, on April 15, President Lucio Gutiérrez issued Executive Decree No. 2752, declaring a State of Emergency in the Metropolitan District of Quito, limiting established civil rights and using the Public Security Forces through the Joint Command of the Armed Forces, to control and maintain the established order. The Executive Branch, ignoring constitutional procedure, also dismissed the members of the Supreme Court elected on December 8, without restoring the justices previously dismissed nor replacing them; from that moment on, the country was left without a Supreme Court.

149. Strong social opposition to the emergency measures issued by the Administration forced the president to end the State of Emergency by Executive Decree No. 2754 of April 16 of this year.

150. Demonstrations continued, and the main streets of Quito were cordoned off by the police. Tear and vomiting gas were used against participants. The result of this repression was two dead and more than 360 persons receiving care for asphyxia, blows, trauma and respiratory problems. 
 In this regard, the Commission received reports on excessive use of force against citizens.

151. For its part, on April 17, 2005, with the vote of 89 of its members, the National Congress dissolved the Supreme Court of Justice, 
 annulling the December 8, 2004 resolution, in this way confirming the Decree of Emergency issued by the Executive Branch on April 15. The Congress did not replace the dismissed judges, either.

152. In this context, the IACHR expressed that it was “deeply concerned over the situation in Ecuador, where in the past few days events have occurred such as street protests, the declaration and suspension of a state of emergency, and the dissolution of the Supreme Court of Justice.” 
 The Commission also recalled that the State was duty-bound to maintain public order. The Acting Secretary General of the OAS, Ambassador Luigi Einaudi, in turn, called for the maintenance of democratic stability in Ecuador and emphasized the importance of the principles of separation and balance of powers of the State. 

153. On the same April 20, the National Congress removed Dr. Quintana, who then was the president of the Congress, because of his refusal to include in the day’s order of business the discussion of situation being lived by Ecuadorian society at that time. 
  The presidency of the Congress was then assumed by the Social Christian Deputy Cynthia Viteri. Under her leadership the National Congress declared that Colonel Lucio Gutiérrez Borbúa had incurred in a breach of his duty as President of the Republic, in view of the fact that his actions were against the Constitution and the law, as provided for by subsection 6 of article 167 of the Constitution.
 This gave way to the procedures for presidential succession, and Mr. Alfredo Palacio, Vice-president at the time, assumed the duties of head of the government.

154. Thus, Lucio Gutiérrez became the third president removed in the last eight years. In view of the new appointment, the Joint Command of the Armed Forces withdrew its support for Lucio Gutiérrez, which allowed the repression against the protesting demonstrators to cease.

155. The events described up to this point, especially those related to interference with the functions of the judiciary, have been the object of deep international concern and criticism on the part of agencies and institutions whose mandate includes monitoring the protection of democratic institutions, and their continuity, as well as the respect for human rights.

156. In this regard, in its April 22, 2005 session, the Permanent Council of the Organization of American States, considering the seriousness of these events, declared its support for the Republic of Ecuador, encouraging

all political, social and economic Sectors in Ecuador to strengthen governance and ensure full respect for democratic order, the constitutional framework, and the rule of law, through dialogue and constructive participation. Additionally [it called] for the creation of an atmosphere of understanding that will foster peace.

On this occasion, in view of the invitation made by the Permanent Mission of Ecuador, and, pursuant to article 18 of the Inter-American Democratic Charter, the OAS undertook the commitment to send a special mission to provide assistance for democratic consolidation. The Acting Secretary General, Ambassador Luigi R. Einaudi, was the head of this mission, which visited Ecuador from April 26 to April 30 with the purpose of assessing the institutional crisis unleashed after Gutiérrez’s ouster. In its Report to the Permanent Council, 
 the Mission found three important areas of agreement regarding developments in Ecuador:

1.
The causes of the institutional difficulties must be traced back to 1997, at least. 

2.
December 8, 2004, must be identified as one of the key dates in the crisis that led up to the events of April 20, 2005. 

3.
The difficult relationship between the executive and the legislature that prevailed since 2003 must be underscored. 

Regarding concerns for the immediate future, the Mission found the need for:

1.
Making the judicial branch of government an authentic guarantor of legal security, impartiality, and independence vis-à-vis the political leaders who control the Ecuadorian party system […].

2.
The review and regulation of certain constitutional provisions, especially those referring to grounds for dismissing the President of the Republic, and the drafting of electoral rules and laws on political parties that will serve to ensure governability and stability within the system.

3.
With regard to the strengthening of democratic institutions, a number of alternatives have been proposed, such as convening a Constitutional Assembly; calling elections ahead of schedule; establishing national dialogue panels, and then organizing public consultations.

Secretary General José Miguel Inzulza has stated that the organization is willing to support “initiatives that reinforce the foundations of the democratic system” of Ecuador.
  This he reiterated during his visit to Ecuador, at the end of July of this year, expressing his optimism regarding the process of concertación nacional [national dialogue and negotiation of consensus] carried out by the country, and reaffirmed the OAS’s support to the efforts on the part of Ecuadorians to reach agreements on constitutional reform.

157. The rise to the presidency of Alfredo Palacios signaled the beginning, at least in a formal sense, of a new stage for Ecuador.  Among the most relevant events, the National Congress has made different decisions by which it removed some deputies accused of “having sold their vote,” appointed a new president and introduced several legislative bills to deal with the Judiciary Branch’s situation, both in the short term (appointment of temporary judges to the Supreme Court) and regarding a new organic law of the judiciary.

158. In this connection, on April 26, 2005, the National Congress annulled the resolution by which it had appointed the members of the Constitutional Court and the Supreme Electoral Tribunal.
 The new judges of the Supreme Electoral Tribunal were elected on May 4, 2005.
  The appointment of the judges of the Constitutional Court was possible only when the Supreme Court was filled, since it is this latter Court which must send a short list of three candidates for the former. On that same date, the National Congress passed a bill reforming the Ley Orgánica de la Función Judicial [Organic Law of the Judiciary] and chose the mechanism for selection of the new justices to the Supreme Court, by 69 votes in favor from most of the legislative blocs,
 in order to make the restructuring of the Supreme Court of Justice possible. This law was initially subjected to criticisms by different sectors of civil society; the president supported this questioning of the law and returned a partial veto of this legal reform to Congress. On May 18, the Congress, in turn, confirmed the initial proposal with few changes.

159. For this purpose, a Comité de Calificación, Designación y Posesión  de Magistrados y Conjueces de La Corte Suprema De Justicia [Committee for the  Evaluation, Appointment and Installing of Judges and Alternate Judges of the Supreme Court of Justice ] was created to this end. The Committee wrote rules of procedure for the task.
 This process was closely followed by the international community and its agencies, inter alia, the Organization of American States which, prompted by an invitation of the Government, appointed Sonia Picado, from Costa Rica, and José Antonio Viera Gallo, from Chile, as its special representatives to observe the process of selection of the members of the Supreme Court. 
 The United Nations, the European Union and the Andean Community of Nations were also invited for this purpose. According to the terms of reference, the work of these observers was basically technical and does not involve any interference.
160. Finally, on November 30, 2005, the new judges took office.  Thus the Supreme Court of Justice, which had remained inactive for approximately seven months, was reinstated. The new judges were elected based on best marks in the evaluation made by the Selection Committee; thirty-one justices and 21 alternates were appointed, including two women judges  and two women alternates. This process was lauded by the international observers of the United Nations, the Organization of American States and the Andean Community of Nations, who acknowledged the efforts of the Ecuadorian people, and supported the institutional strengthening that was initiated with these appointments.
  The Commission considers that this process sits down the bases for a true historic transformation of the Ecuadorian judicial power and extols the Government for their leadership in the process, and offers the support that the statutory and conventional faculties permit, to accompany this enterprise necessary to assure the due and efficient administration of justice as the best form to guarantee the enjoyment of human rights.  

161. According to articles 27, 33 and 31 of the American Convention, the Commission also observes that on May 25, 2005, the Administration of Alfredo Palacio issued Decree No. 162,
 declaring a State of Emergency and a security zone in the provinces of Sucumbíos and Orellana, in order to ensure security and provide preventive protection of the physical and technical integrity of the oil facilities and wells. This decree, according to the Government, was prompted by a situation of conflict as well as by acts of vandalism that could have led to chaos, and would have disrupted the otherwise normal activities in both provinces. The opposition to the government holds that these measures were taken in response to peaceful protests that took place between May 22 and 25, and which were motivated by the harmful effects of oil extraction in those areas on the health and physical integrity of the population.

162. Initially this situation could have been resolved with the lifting of the State of Emergency. However, on August 17 of this year, the president, arguing the reemergence of conflict in the area, issued Decree No. 426
 declaring for the second time a State of Emergency in the provinces of Sucumbíos and Orellana. The demonstrators were calling for the profits obtained from the exports of crude to be reinvested in the same communities from which the oil was extracted.

163. At both times, the Commission received information from representatives of civil society, criticizing the repression exercised by the public security forces against the inhabitants of these provinces, the arrests of demonstrators and municipal authorities, as well as the indiscriminate use of tear gas. The Commission closely monitored developments in this regard and requested information on these allegations to the State.  The Government has, only, transmitted a copy of the respective decrees, without providing to the CIDH any information on the drive of the security forces.  

164. In addition, in October of this year, President Alfredo Palacio requested the Supreme Electoral Tribunal to call a national poll to ask the citizens whether they agreed or not to the convening of a constituent assembly. The Tribunal denied the request arguing that this would require a constitutional reform, and that the request should be directed to the Congress.
  In this way, a new tension has been brought about between the legislative and executive branches: the Administration wishes to reform the Constitution through a Constituent Assembly, whereas the Legislative Branch supports the idea of a Constitutional Assembly. Thus, on October 27, 2005 the National Congress of Ecuador requested that the OAS “within the framework of respect for the principles of non-intervention and of the Inter-American Democratic Charter, act immediately to activate the mechanism of collective action in defense of the institutional and democratic order.” 

165. During the year 2005, particularly during the first months, the Inter-American Commission on Human Rights, in turn, has verified acts of violence, harassment of and threats against union, social, indigenous, political and student leaders who have expressed their public opposition to decisions taken during the Gutiérrez Administration. These acts of violence become factors that strike at the country’s fundamental guarantees and consequently its democratic and institutional stability. 
  For this reason, over the course of this year, the Commission has adopted precautionary measures in individual cases of threats against journalists and leaders of civil society organizations. 

166. This report of events has been made in order to offer a clear picture of the evolution of the institutional crisis in Ecuador. In recent years, the Ecuadorian political system has been one of the most unstable in the region.  The average time in office of the administrations is under two years.
 Matters touched upon here account for the institutional deficiencies that Ecuador has endured over the years. The political instability that has characterized the country was again manifest when an elected president, under circumstances of massive social protests, did not complete his term. 
 The Commission contends, as it has before, that the replacement of a president elected by the popular vote before the expiration of his or her term always is a serious event requiring a critical view from the standpoint of the defense of democracy and fundamental freedoms.
 The Commission likewise condemns the disproportionate use of force during the massive protests made by the people, particularly those occurred in April, and profoundly regrets the loss of human life.

167. The Commission also notes that, considering the current national situation, priority should be given to the strengthening of democracy and the consolidation of the rule of law, through the design of a new framework that respects the separation of powers. With this in mind, measures should be taken to reinforce judicial independence, judicial integrity and professionalism, and to ensure transparency, impartiality, integrity and professionalism as means to restore the people’s confidence.

B.
Situation of the judiciary – judicial independence
168. A judiciary that possesses the characteristics of independence and autonomy places limits on abuses of authority and is guarantor of the law as well as of the protection of the rights of all persons. 
 On various occasions the Commission has recognized judicial independence and impartiality as essential for the protection of human rights and effective rule of law.
 In addition, the Inter-American Democratic Charter
 “recognizes that representative democracy is indispensable for the stability, peace, and development of the region” and, inter alia, identifies the separation of powers and independence of the branches of government as essential for its realization. It should be noted, moreover, that an independent judiciary is an ideal channel to ensure an effective administration of justice and, at the same time, guarantee the protection of individuals’ rights in society.

169. Thus, Ecuador’s institutional crisis affected the judiciary because of the irregularities that occurred with the dismissal of the Supreme Court justices during the restructuring of the judicial system in Ecuador since the end of 2004 and the beginning of 2005. In this respect, the Inter-American Court of Human Rights has stated
:

73.
... that one of the principal purposes of the separation of public powers is to guarantee the independence of judges and, to this end, the different political systems have conceived strict procedures for both their appointment and removal.  The United Nations Basic Principles on the Independence of the Judiciary 
 establish that:

The independence of the judiciary shall be guaranteed by the State and enshrined in the Constitution or the laws of the country.  It is the duty of all governmental or other institutions to respect and observe the independence of the judiciary

74.
As for the possibility of removing judges, these Principles stipulate:

A charge or complaint against a judge in his/her judicial or professional capacity shall be processed expeditiously and fairly, in accordance with the national law.  The judge shall have the right to a fair hearing.  The examination of the matter at its initial stages shall be kept confidential, unless otherwise requested by the judge

In other words, the authority in charge of the procedure to remove a judge must behave impartially in the procedure established to this end and allow the latter to exercise the right of defense.

This very grave situation has begun to reverse itself with the important process of selection and appointment of the Supreme Court justices, who took their oath of office in November 2005. The IACHR hopes that this trend continues to solidify in the future.

170. The Commission notes that, along with these institutional factors, a matter that cannot escape analysis is judicial corruption. Bearing in mind that a basic condition to guarantee an effective Judiciary is broad access to prompt and effective justice, the Commission has received numerous reports alleging corrupt practices on the part of judicial officers. These practices range from demanding payments from litigants to accelerate the processing of the cases to giving bribes to influence Supreme Court justices’ decisions. These practices constitute obstruction and discrimination in the administration of justice, even more so if they are not followed by an investigation. Deprivation of the access to justice generally implies the denial of human rights, political exclusion and legal uncertainty. 
  Indeed, this phenomenon in judicial systems that have highly bureaucratic mechanisms, and slow proceedings, undermines the efficiency of the system and contributes to the deterioration of the people’s trust.

171. For this reason, the Commission stresses the need for a balance between independence and accountability. Judicial independence at any hierarchical level must work within a framework of ethical limits, established by law, oriented towards keeping this balance. Otherwise an erosion of the credibility of these institutions will ensue, which in turn will erode the foundations of the rule of law and the democratic framework. In this connection, it must be understood that the main problem to solve is not only the formal reorganization of the judicial branch,
 but the recovery of the trust of the people in the state’s judicial institutions. 

C.
Judicial guarantees in the Republic of Ecuador

172. Having analyzed the state of the judicial branch, it is also useful to view the state of effectiveness of judicial guarantees in Ecuador. It should be noted that the Constitutional Court
 is the one charged with protecting a series of rights related to human rights and, inter alia, to be the court of last resort for appeals related to amparo [defense of fundamental rights] petitions.

173. This is also the case of habeas corpus, because the 1998 Constitution also provides that the judgments denying this petition must be heard by the Constitutional Court. It is useful in this regard to refer to the Follow-Up Report of 1999, which finds that the filing of a habeas corpus petition before a mayor – who is part of the executive branch of a local government and therefore is not an “independent and impartial” judge – for him or her to decide on a person’s provisional release, is not in accordance with the terms of the American Convention.
 

174. Regarding habeas data,
 the Commission is pleased to note the 2004 enactment of the Ley Orgánica de Transparencia y Acceso a la Información Pública [Organic Law on Transparency and Access to Public Information], which guarantees that all information held by public officials belongs to the citizens. The Commission furthermore acknowledges that the adoption of this norm as part of daily life implies a shift in the social paradigm of the people and their representatives, and recommends that its observance be followed with special care.

175. The Commission notes the appointment of justices to the Supreme Court of Justice with satisfaction, in the understanding that this is a step taken towards ending the institutional crisis.  The seven month absence of the Supreme Court has left cases undecided, as well as a delay in the appointment of the Constitutional Court, given that pursuant to the norms of the Constitution, the Supreme Court must send two short lists of three candidates each for the selection of constitutional judges.

176. Regarding the situation of judicial guarantees, the Commission observes that the partial restoration of the judicial system and of the institutions designed for the protection of fundamental rights will bring to the people the proper enjoyment and enforcement of their rights. From this standpoint, the Inter-American Court has stated that the guarantees established by article 8 of the American Convention assume that victims must be able to be heard and act on their respective proceedings,
 which is possible only if the respective authorities can be counted on to hear those persons who believe that their rights have been violated.
Protection of individual rights

177. The issues explained above acquire particular relevance when it is borne in mind that, in practice, individual persons have been affected. The lack of operation of institutions designed for the protection of fundamental rights entails an interruption in their enjoyment.

178. The Commission has received numerous reports of violations of basic human rights principles in Ecuador. These allegations, in particular, refer to the right to life, the right to humane treatment, and the situation of imprisoned persons, this tree dimensions have our especial attention.

•
Right to Life

179. The Commission has received information about deaths, attributed to members of the security forces, of individuals under official custody, and also about cases in which abuse of force on the part of officials charged with enforcing the laws under situations of social protest is alleged. In addition, there is information about killings committed by paramilitary-style bands, and several disappearances.

180. At this moment, the Commission is dealing with petitions in which these facts are denounced, these petitions will be analyzed and determined according to the pertinent regulation, statutory, and conventional norms.  Other national
 and international
 organizations have presented consistent information with the alleged claims of police violence.  According to the information received, in several of these cases, there were no judicial investigations to clarify the circumstances of these deaths, and court proceedings were not carried out, or were brought to a standstill.
  In this connection, the Commission recalls that:

[t]he proper administration of justice is an essential element in ensuring that individuals responsible for violations of the right to life and other rights are identified, held responsible and punished. 

181. The Commission notes with concern that the panorama described does not differ much from the one described in 1997, and hence recommends to the new Administration that, in compliance with the responsibilities it assumed under international human rights treaties, it craft and implement public policies designed to raise consciousness and inform public officials regarding forms and models of behavior that abide by human rights norms.

182. Regarding forced disappearances, it should be noted that, to date, Ecuador has not ratified the Inter-American Convention on the Forced Disappearance of Persons,
 nor has it legally defined it as a crime, including it in the country’s Criminal Code.  This fact is a source of special concern, particularly if it is taken into account that the Commission has received complaints regarding alleged forced disappearances committed by police officers, and the fact that there is no corresponding legal typification hinders, although it does not make impossible, their trial in domestic courts.

•
Right to Humane Treatment
183. In addition, the Commission has received complaints that allege physical maltreatment, even including torture on the part of police officers. 
 It is necessary to recall in this regard that, in its 1997 Report, the Commission recognized that “when an individual is in the custody of state agents, the State is responsible for the treatment accorded.” 
 The State has recognized that in Ecuador facts of tortures still happen.
  Accordingly, it is up to the State, through its agents, to ensure that this type of situations be subjected to investigation and trial in order to find those responsible and thus keep these acts from going unpunished. 

184. In the case of Ecuador, due to the situation of heightened social tension, an excessive use of force on the part of government agents in repressing public demonstrations or protests has been observed. Thus, the use of tear gas and rubber bullets has become a common means of repression, even without prior inspection to determine the presence of women, children, and senior citizens. 
  Agencies of United Nations have arrived to the same conclusion.

185. In addition, the Commission has received information revealing the existence of a practice carried out in jails and penitentiaries, called ley de fuga [law of flight], consisting basically of extreme physical or psychological punishment and solitary confinement as a method applied to those persons who have attempted to escape or have been recaptured.

186. The Commission condemns excessive use of force as a way of repressing social protest; it also condemns the practice of any torture, as both contravene the principles of the American Convention. The Commission also again urges the Ecuadorian State to use ordinary jurisdiction instead military or police courts for cases of human rights violations.

•
Right to Personal Liberty
187. The Commission has been informed about the enactment of a legal definition of detención firme [firm arrest]. Without seeking to interfere in the country’s domestic laws, the Commission notes with great concern that under certain conditions provided for by Law 2003-101
 it allows the incarceration of individuals for an unreasonably long time period between indictment and trial. It should be highlighted that, in article 24, subsection 8
 of its 1998 Constitution, Ecuador recognized that, in general, pre-trial custody could not exceed six months.

188. The Commission notes with satisfaction that over the last few years the State of Ecuador responded in a positive fashion to the IACHR recommendation, by increasing the annual budget assigned to the Ecuadorian institutions of social rehabilitation. However, it observes that, notwithstanding this increase, complaints have continued to be received regarding the physical and sanitary conditions of prisons, as well as regarding nourishment and medical attention. The problem of overcrowding is very serious, as currently these prisons have an inmate population that exceeds their physical capacity. 

189. The year 2005, according to the data from the International Center of Prison Studies, 
 the total of the prison population in the Ecuador was of 12,251 detained people,
 of which a 63% are under the modality of preventive detention.  The Commission observes with worry these figures, especially taking into account that the official, physical capacity, of the 36 prison establishments of the country was originally designed for 7,463 people (December of 2004), and the present numbers show a level of occupation of 146.3%, that is to say surpassing their capacity in almost a 50%.
  

190. This situation of overcrowding has involved that inmates have expressed their dissatisfaction with present conditions and have pressed for changed by carrying out hunger strikes or even by acting against their own physical integrity by crucifying themselves or sewing their mouths, in order to obtain authorities’ attention to their demands.  The Inter-American Court, has established that whomever person under arrest has the right to live in conditions of compatible detention with its personal dignity and the State should guarantee him the right to the life and personal integrity.  The Commission shares this criterion, and consequently, recommends al State to take the adequate measures to attend this issue.

191. Special consideration is also warranted for the panorama of violence within prisons. The Commission has been informed about serious acts of physical aggression committed against inmates. It is clear that delays in justice, overcrowding and the lack of adequate services produce a level of dissatisfaction apt to produce dangerous situations both for the inmate population and for their custodians. This is a serious danger and therefore requires that it be assigned priority status in terms of the Government’s attention.

192. Another issue of concern is that the Ecuadorian system for the administration of justice still allows special jurisdictions, including police and military courts, in cases in which there are complaints of human rights violations. The main observation is related to the information received by the Commission that in these jurisdictions: a) the necessary investigations to clarify the circumstances under which these deaths occurred are not carried out; b) judicial proceedings to establish who is responsible are not initiated, or they are suspended for long periods of time; c) the defendants have escaped under odd circumstances; d) dismissals of the cases against those responsible are handed down without sufficient legal grounds. To this it must be added that current legislation does not contemplate the participation of civil parties in these procedures. It should be highlighted in this respect that it is the opinion of the Inter-American Commission that special jurisdictions, such as the military or police ones, are not adequate to determine reparations when there are domestic human rights violations. Both the Court and the Inter-American Commission have noted on several occasions that special jurisdictions do not constitute appropriate fora to investigate, bring to trial, and punish human rights violations allegedly committed by members of the police force. 

E.
General conclusions
193. The Commission has analyzed the current situation of human rights in Ecuador, with an emphasis on the institutional crisis which corrodes the rule of law and consequently the structural protection of human rights. The facts described herein explain the past and present difficulties faced by Ecuador. Political stability, within a country that faithfully maintains the separation and balance of powers is, above all, a basic condition necessary for the carrying out of effective public policies protecting human rights.

194. The Commission recognizes as an important improvement the consensus achieved on November 29, 2005, when after seven months, the justices of the Supreme Court were finally appointed, as a remarkable move forward. The Commission has followed developments in this process, which had the support of observers from the United Nations and the Organization of American States. At the same time, the Commission stresses that, in order to watch over this institution’s freedom of action and transparency, adherence to the law must be respected and no interference from interests other than justice should be allowed. In addition, the Commission expresses its interest in that the taking of office of the new Supreme Court will allow the Constitutional Court to resume its operations as soon as possible.

195. Currently the country does not have a Constitutional Court and this bars the people’s access to effective judicial resources.  The Commission will give special attention to this aspect when the Court is again installed.

196. In addition, at this time, shortly after the Supreme Court of Justice has been installed, the Commission highlights the importance of respecting the independence of the judiciary. Regarding judicial guarantees and the administration of justice, the Commission recommends the adoption of a strategy to address the delay caused by the absence of a Supreme Court and a Constitutional Court. The Commission also reiterates the recommendations it made, and which have not yet been possible to implement, in its 1997, 1998 and 1999 reports, especially those referring to the protection of individual rights.

197. The Commission acknowledges the difficulties that the Ecuadorian State has had in facing this institutional crisis, and urges the Government to take into account the considerations contained in this report when it carries out its policies.

198. Finally, the Commission values the efforts of the Ecuadorian society towards restoring the rule of law and the reorganization of the judicial branch of government. Also, in accordance with its competence and functions, this Commission shall closely follow the steps taken to end the institutional crisis, as well as the general situation of human rights. 

HAITI

Introduction 
199. The Inter-American Commission on Human Rights (IACHR or “the Commission”) has decided to include in the present Chapter consideration dealing with the Republic of Haiti, a member state of the OAS whose human rights practices merit special attention because it can be said to be in a situation covered by the fifth criteria provided for in the Annual Report of the IACHR for 1997 and mentioned above, i.e. a

Temporary or structural situation that may appear in member states confronted, for various reasons, with situations that seriously affect the enjoyment of fundamental rights enshrined in the American Convention or the American Declaration.  The criterion includes, for example: grave situations of violations that prevent the proper application of the rule of law; serious institutional crises; processes of institutional change which have negative consequences for human rights; or grave omissions in the adoption of the provisions necessary for the effective exercise of fundamental rights.

200. The Commission has prepared this section of Chapter IV of its Annual Report in accordance with Article 57(1) (h) of its Rules of Procedure and has based its analysis on information obtained during the visit described below as well as on other reliable publicly available sources.  On January 25, 2006, the IACHR transmitted to the State a copy of a draft of the present section of Chapter IV of its Annual Report for 2005, in accordance with the aforementioned Article, and asked the Government of the Republic of Haiti to submit its observations on the section within fifteen days. As of the date of the present report, the Commission had not received a response from the State.
201. The year 2005 marked the second year of Haiti’s transitional government, following a violent uprising and the departure of former President Jean-Bertrand Aristide at the end of February 2004, the installation of the transitional government in March 2004, and the arrival of the United Nations Mission, United Nations Stabilization Mission in Haiti (MINUSTAH), in June 2004.  The Commission’s activities in Haiti in 2005 were necessarily influenced by these major developments and involved the close monitoring of the human rights situation during this second year of transition, in particular, the State’s ability to secure the lives of its constituents, the disarmament process, the electoral process, and efforts to achieve national consensus and reconciliation on issues of governance. This included visits by the Commission to Haiti in April, July and November of 2005 in order to continue to evaluate the current situation of human rights and to conduct focused investigations into the state of administration of justice in Haiti and the situation of violence against children. 

202. Based upon its activities relating to Haiti during the year, the Commission has continued to have grave concerns regarding numerous areas in which the basic rights of the Haitian people lack protection and guarantees. At the time of the Commission’s visits in September 2004, the Commission expressed the hope that Haiti and its people could break away from the difficulties of the past and move toward a future in which the rule of law, democracy and respect for human rights are fully realized. While the Commission continues to embrace this goal, during the Commission’s visits in April and July of 2005, the Commission noted with alarm the acute increase in the number of deaths and wounded civilians due to armed violence and the marked deterioration in the security situation in Haiti. The Commission notes that since early 2005, Haiti has witnessed widespread and escalating violence arising from conflicts between law enforcement authorities and illegal armed groups as well as increases in crimes such as murder, torture, kidnappings, and car-jackings, particularly in the capital of Prince-au-Prince.
  In light of these circumstances, the Commission urges the government to take the urgent measures necessary, consistent with international human rights principles and standards, to assert control over security in Haiti and calls upon the international community to strengthen its efforts to assist the government in this endeavor. With the implementation of such measures, there will be a greater chance for Haiti to move forward toward a more prosperous future. 

Summary of Key Events in Haiti during 2005
203. As a context for its discussion of the human rights situation in Haiti during 2005, the Commission will provide a brief overview of the major events during the year. 

204. Following the brutal uprising in February 2004
 and the installation of a transitional government led by President Boniface Alexandre, the transitional government in its final year of its 2-year mandate, continued to face significant challenges to ensuring security for Haitians. Consequently, the people of Haiti continued to face serious threats to their lives and personal security owing to several factors, a severe shortage of police and the necessary resources for them to carry out their function, the destruction of police stations and court houses caused in events of February 2004, and the escalated violence caused by persons and groups continuing to carry weapons unlawfully and committing crimes with impunity. Overall, security and the respect for human rights in Haiti worsened from 2004 to 2005, as the institutional weaknesses of the transitional government persisted and activities by armed groups increased with intensity and grew more widespread, affecting all sectors of society and nearly paralyzing daily activities of Haitians primarily in Port-au-Prince.
 

205. Efforts to organize elections proved difficult, and were hampered by numerous delays. The electoral law was not passed until February 2005, the voting registration process did not commence until April 2005, and by mid-summer many registration centers had still not been established. In August 2005, the deadline for registration was extended from mid-August to mid-September and presidential elections previously scheduled for October 9, 2005 were postponed to November 21. Finally, due to preparatory complications, the Provisional Electoral Council (PEC) canceled the November election date, and as of this initial writing, had not indicated a new official date (the Council has since set a new date of February 7, 2006).  The process witnessed numerous logistical challenges, such as setting up adequate number of registration centers in remote areas and producing and distributing electoral cards to all registered voters in a reasonable amount of time. Furthermore, the lack of adequate security in the capital presented challenges to the normal functioning of the PEC, such as the armed attack on the PEC on March 25, 2005 and the delay in opening registration centers in Cite Soleil due to the prevalence of armed gangs and the inability to access this part of the city due to the lack of state authority in the area.  Despite these challenges, approximately 3 million of an estimated 4 million eligible voting citizens had been registered as of the date of the present report, 806 polling stations were expected to open and on November 9th, the official list of 38 candidates was published by the PEC, representing at least the same number of political parties, including Fanmi Lavalas. 

206. The events at the domestic level in Haiti over the past year have also been accompanied by the increased deployment of troops and civilian police with the United Nations Stabilization Mission in Haiti, which was initially authorized for six months beginning on June 1, 2004, and has since been extended on three occasions, including most recently on June 22, 2005 with an extension to February 15, 2006.
 The latter resolution also enhanced “for a temporary period” the military component of MINUSTAH from 6,700 to up to 7,500 troops and its civilian police component from 1,622 to up to 1,897 members. MINUSTAH’s mandate has been defined by the Security Council to include ensuring a secure and stable environment for the constitutional and political process in Haiti, to aid the transitional government in reforming the Haitian National Police, and to assist with comprehensive and sustainable disarmament, demobilization and reintegration programs, among other tasks. As of September 30, 2005, MINUSTAH forces were comprised of a total of 8,104 uniformed personnel, including 6,595 peacekeepers and 1,509 police officers.
 In addition, visits to the country to assess the situation of peace and security were conducted by representatives of the U.N. Security Council and the U.N. Economic and Social Council, while the Independent Expert on Haiti, Mr. Louis Joinet, conducted at least two visits to the country and published a report indicating his findings and recommendations for enhanced protection of civilians and respect for human rights. 

207. The Caribbean Community (CARICOM), of which Haiti is a member, condemned the circumstances which led to the departure of former President Aristide in February 2004 and subsequently decided not to allow the transitional government to participate in its Councils. At the conclusion of the 26th General Meeting of Heads of Government in July 2005, the Community did not readmit Haiti to its meetings, but decided that CARICOM would be ready to participate in the international observation of elections “when the conditions on the ground were conducive.”

208. For its part, the General Assembly of the Organization of American States (OAS) adopted Resolution AG.RES.2147 (XXXV)-O/05,
 during its thirty-fifth regular session convened from June 5 to 7, 2005 in Fort Lauderdale, Florida. In its resolution, the General Assembly identified the primary concern of the OAS in Haiti to be the full restoration of a lasting democratic order and the economic, social as well as political well-being of the citizens of Haiti.  The General Assembly also instructed the Secretary General to establish the necessary coordination with the Secretary General of the United Nations and to identify the areas of collaboration between the Special Mission of the OAS and the United Nations, especially those related to the strengthening of democratic institutions, the holding of elections and the promotion of human rights.  Furthermore, the General Assembly urged the IACHR to continue to monitor and report on the human rights situation in Haiti and to work with the OAS Special Mission in the promotion and observation of those rights. 

209. Numerous initiatives have been undertaken by the organs and institutions of the OAS to implement the terms of General Assembly’s Resolution. On July 5 and 6, 2005, the newly elected Secretary General Jose-Miguel Insulza headed a delegation of the General Secretariat on a visit to Haiti, which held meetings with government officials and representatives of civil society, political parties, the international community and agencies of the inter-American system and urged all political and social groups to play an active part in the election process.
 The Assistant Secretary-General, Ambassador Albert Ramdin, conducted a one-day visit to Haiti on September 26, 2005 to make an assessment of the progress made in the preparations for presidential elections in the country.
 During the visit, Ambassador Ramdin expressed concern for the strengthening of the Provisional Electoral Council (PEC) and also gathered information on the situation of detainees in prolonged detention in Haiti. In accordance with an agreement to cooperate on organizing, monitoring and conducting elections in Haiti, signed between the OAS General Secretariat and the UN in 2004, the OAS, in cooperation with the United Nations and the PEC, provided strategic assistance, resources, training and technical support for the voter registration process. These efforts included the development and issuance of registration cards that will be used not only for the elections but as a national identity card for Haitian citizens. In a public statement made following the Fourth Summit of the Americas, held in November 2005, unequivocal support was expressed for the organization of free and fair elections in Haiti and the respect for the deadline of February 7 as the date for the transfer of power to the newly elected government.
210. Following an initial international donor’s conference in Washington, D.C. in July 2004 where over US $1 billion was pledged to Haiti, two follow up donors meetings were held: the Ministerial Meeting on Aid for the Reconstruction of Haiti in Cayenne, French Guyana in March 2005 and the Montreal International Conference on Haiti in Montreal, Canada on June 16 and 17, 2005. According to the World Bank Country Director for the Caribbean, as of May 2005 approximately $400 million of the total money pledged had been disbursed in Haiti through an Interim Cooperation Framework. Projects for which these funds have been earmarked include repairing public buildings and infrastructures, public education, and police training. 

211. Other intergovernmental organizations reacted to the dramatic events in Haiti, including the Caribbean Community (CARICOM), which, as indicated above, had condemned the circumstances which led to the departure of former President Aristide and subsequently decided not to allow the transitional government to participate in its Councils. 

212. Also during 2005, several nongovernmental organizations issued reports concerning the situation in Haiti, including the International Crisis Group
 and the Haiti Democracy Project,
 and developments in the country were the subject of extensive coverage in the international media. 

213. In conclusion, over the past year, Haiti progressed slowly through a difficult impasse due to the circumstances under which the current transitional government was appointed, the severe political polarization between the sectors and the significant challenge for the government to effectively regain order and stability across the country, while lacking sufficient resources to adequately meet the duty to guarantee security and organize elections for February 2006. The security situation is dire and adequate measures to suppress violence and disarm illegal armed groups and gangs have not been taken. In addition, Haitian politics remains highly polarized and few effective efforts have been made to attempt to bring all sectors of Haitian society together to construct a more peaceful path for the future. Nevertheless, opportunities for change and progress remain open, through elections and through proactive and sustained cooperation by the international community. Against this backdrop, the Commission will provide an update on the overall situation of human rights in Haiti, which was first described in last year’s annual report.

Commission’s Activities Concerning Haiti in 2005
214. During Haiti’s second year of a transitional government, the Commission continued to express its serious preoccupation regarding certain aspects of the human rights situation under the new regime.  This included the recent phenomenon of kidnappings by armed gangs, in some instances implicating members of the Haitian National Police, the acute escalation in armed violence between groups and the HNP, the lack of investigation, prosecution and punishment of perpetrators of violent crimes or human rights abuses and the arbitrary and prolonged pretrial detention of individuals closely associated with the former regime.  

215. The Commission conducted a visit from April 18-22 2005, at the invitation of the transitional government of Haiti and with the financial support of the Government of France.  The Commission delegation was composed of Commissioner Clare K. Roberts, President and Rapporteur for Haiti; Brian Tittemore, Senior Human Rights Specialist, Ismene Zarifis, Commission attorney, and Ourania Georgoulas, Romulo Gallegos fellow. The visit was conducted in accordance with the IACHR’s mandate and functions under the OAS Charter and the American Convention on Human Rights, as well as pursuant to the terms of the OAS General Assembly Resolution AG/RES.2058 (XXXIV)-O-04) of June 8, 2004. 

216. In the course of its visit, the Commission endeavored to obtain information on the status of human rights protections in Haiti generally, with a particular focus on the status of the administration of justice in Haiti. To this end the Commission met with representatives of the Haitian transitional Government and members of civil society as well as international organizations.  The Commission met with the President of the Republic, Mr. Boniface Alexander; the Prime Minister, Mr. Gérard Latortue; the Minister of Foreign Affairs and Worship, Mr. Herard Abraham; the Minister of Justice and Public Security, Mr. Bernard Gousse; the Minister of the Interior, Mr. Georges Moise; the President and Judges of the Supreme Court of Haiti, the Vice-President and Judges of the Court of Appeal of Haiti, the President and Registrar of the Court of First Instance of Haiti, and the Chief Prosecutor of Port-au-Prince. The Commission also met with the Inspector General of the Haitian National Police, Mr. Franz Jean François, the Chief of Cabinet of the Director General of the Haitian National Police, Mr. Max Jacques Louis, and the Ombudsman of Haiti, Mr. Necker Dessables, as well as representatives of the Provisional Electoral Council and the Council of Sages. In addition, the Commission held discussions with representatives of different sectors of civil society, including a wide variety of national nongovernmental organizations, women’s organizations and the association of magistrates, and representatives of international nongovernmental associations including the International Crisis Group and the International Committee of the Red Cross. In addition, the Commission met with staff of the OAS Special Mission in Haiti, the Head of the United Nations Stabilization Mission in Haiti (MINUSTAH), Ambassador Juan Gabriel Valdes, and other MINUSTAH officials, including representatives from its human rights section.  Further, the Commission delegation visited the National Penitentiary in Port-au-Prince.

217. At the beginning of its visit, the Commission conducted a training seminar on the inter-American human rights system with officials and functionaries from various government ministries and agencies. In addition, with the support of the Prime Minister and the Minister of Foreign Affairs, the Commission set the groundwork for the establishment by the State of an inter-ministerial working group to coordinate the Haitian State’s international human rights responsibilities. As a complement to this initiative, the government expressed its commitment to ratify the regional human rights treaties to which Haiti is not a yet a party, a measure that will further assist in consolidating the protection of fundamental rights and the rule of law in Haiti. The Commission commends the State for its commitment to these initiatives and looks forward to following up on their implementation.
218. The Commission issued press release 19/05 on May 6, 2005 pursuant to information received regarding the prolonged detention without charges of former Prime Minister Yvon Neptune in the National Penitentiary of Port-au-Prince since June 2004 and his poor state of health resulting from a hunger strike, initiated in February 2005, to protest the lack of due process in his circumstances. In its statement, the Commission noted that Mr. Neptune’s situation was part of a broader and longstanding problem of the prolonged detention of individuals without charge or trial, citing an observation made during its April 2005 visit that the National Penitentiary held a total of 1,054 inmates of whom only 9 had been convicted of any crime. In this respect, the Commission emphasized the State’s obligation to end impunity for all human rights abuses through demonstrably fair and effective procedures that conform to international standards. 
219. Following its visit, the Commission issued a press release as well as preliminary observations in June 2005 on the situation of human rights in Haiti. The Commission once again visited Haiti from July 11-15, 2005 to conduct follow-up meetings with representatives from the government, international community and civil society organizations. The objective of the visit was largely to collect information on the issue of administration of justice in Haiti with an aim to preparing a country report focusing on this subject. A training seminar on the inter-American system of human rights was jointly organized by the OAS Special Mission in Haiti and the Commission. Approximately 45 participants representing various human rights NGOs working in Port-au-Prince and in the provinces were in attendance. 

220. In response to escalating violence and loss of human life due to armed confrontations between armed gangs and the HNP, the Commission issued two press statements in June and July 2005 expressing alarm with the lack of security exerted by government and international forces and called for enhanced cooperation between the HNP and international forces to effectively protect civilian lives. The Commission continued to follow events in Haiti, in light of the rising violence and other worrying developments in the country, and considered the situation during its 122nd and 123rd Regular Period of Sessions in February and October 2005, respectively. At the conclusion of both sessions, the Commission issued a press release expressing grave concerns regarding the situation of human rights in Haiti.

221. During its 123rd Regular Period of Sessions in October 2005, the Commission approved a country report on Haiti, which focused on identifying weaknesses in the administration of justice and provided recommendations for strengthening the justice system in Haiti. The draft report was transferred to the state for comment in accordance with Article 58 of the Commission’s Rules of Procedure and a decision on publishing the report is pending.

222. Finally, the Commission conducted a joint visit with UNICEF to Haiti from November 2-6, 2005.
 The IACHR delegation was comprised of the Rapporteur on Children, Commission member Paulo Sérgio Pinheiro, assisted by staff members of the Executive Secretariat. UNICEF was represented by Dr. María Jesús Conde, Child Protection Adviser for Latin America and the Caribbean. The main objectives of the visit were to gather information on the situation of violence against children in Haiti, and more specifically of youths involved with armed gangs, children in conflict with the law, and street children. A briefing by the Human Rights Defenders Unit of the Commission for human rights NGOs was also conducted.

223. Based upon its visit and other activities relating to Haiti during 2005, the Commission has identified numerous areas in which it has grave concerns over the protection of human rights in the country, which are discussed below.  It is notable that some of these problems have been long-standing and have been the subject of discussion in previous IACHR Annual Reports and press releases.
 

Commission’s Observations on the Situation of Human Rights in Haiti during 2005
224. In its preliminary observations published following the Commission’s on-site visit to the country in April 2005, the Commission noted that the country continued to face many serious human rights problems, and therefore stressed the importance and necessity of the government, the people of Haiti and the international community to enhance cooperation and coordination of their efforts to fully guarantee the security of civilians.
  Since that time, however, the Commission has become increasingly concerned regarding the lack of progress in several key areas identified during its visits to the country in July and November
. Without sustained efforts by the government and the international community to address a number of central problems, including in particular implementing a comprehensive disarmament program, advancing the National Dialogue initiative in order to promote discussion and consensus between the sectors, and finally, taking appropriate measures to assert control over security across the country, including taking decisive steps to end impunity for human rights abuses and crimes, such factors will only persist and exacerbate the already preoccupying human rights situation in the country, while long-term peace in Haiti will remain elusive.

Security and Disarmament 
225. Among the Commission’s principal concerns since 2004 and throughout 2005 has been the security situation in Haiti.  According to the information received by the Commission, the lack of effective security for the population throughout much of Haiti remains an urgent problem. Since the rebellion in February 2004, the majority of police officers abandoned their posts, leaving the transitional government with the task of recruiting, training and deploying new officers. Due to the weak presence of the police in the country, and the seriously under-resourced force, illegal armed groups have exerted control over security in many parts of Haiti, and it has been reported that in some instances these groups have operated in cooperation with, or in the place of, the national police. A recent phenomenon that has emerged during 2005 is the zone de non-droit, or areas of the capital city Port-au-Prince that have been overridden by armed gangs and where no state presence exists. These zones de non-droit are located across the city and are extremely dangerous as they are characterized by indiscriminate violence and confrontations between armed groups and police attempting to carry out security operations. Inhabitants indicate that most parts of downtown Port-au-Prince, the port area and neighborhoods of Belair, Cite Soleil, Martissant, Carrefour, the Airport road are avoided due to the high security risks in these areas. As a consequence, the security of the populations in many of these areas has not been effectively guaranteed by the State. 

226. To the extent that a percentage of the violence is being perpetrated with political motives linked to the electoral process and resulting from the extreme polarization of political groups in Haiti, the Commission considers that the convocation of free and fair elections and measures to bring the various political parties and other groups together are crucial steps that must be taken if effective and lasting peace and stability are to be achieved in Haiti. In this regard, a “National Dialogue” initiative was launched on April 7, 2005 through the nomination by the transitional government of a 12-member commission from different sectors of Haitian society, with the objective of providing a forum for all Haitians, including its various political groups, toward reconciliation. While it appears from the information presently available that the National Dialogue has not moved forward significantly since its inception, the Commission understands that on June 14, 2005 17 political parties, including moderate representatives of the Lavalas Party, signed a non-binding Code of Ethical Conduct, which commits to non-violence and other crucial aspects of proper and effective a democratic electoral process.
 This was followed by a Pact of Governance and Stability on September 27, 2005 in which 12 parties, including Famni Lavalas, pledged to respect the results of the elections and accord an official status to the opposition. 

227. As the Commission noted in its chapter on Haiti in its Annual Report of 2004 and reiterated in its press releases issued in 2005
, it is essential to the future stability of the country that the Haitian government, in collaboration with the international community, take the urgent steps necessary to regain control over security in all regions of the country, promote dialogue between the various political sectors, disarm the groups operating there, and guarantee the fundamental rights of persons throughout the State’s territory.  Information received by the Commission during the year indicates that some coordination has been achieved between police forces and MINUSTAH troops to provide security in the city, but that this coordination and communication needs to be further improved. At the same time, the approach chosen to carry out isolated operations has produced numbers of casualties in the process, wounding civilians, namely women and children. Although figures vary, a report by the Justice and Peace Commission (JPC) in Haiti recorded 2015 cases of violent deaths in Port-au-Prince over the past 3 years, of which 1151 of those deaths were recorded between March 2004 and June 2005 and of these, 79 occurred in May 2005, and 90 in June 2005, although actual figures are likely to be higher, as not all cases are reported. Further, reports from the NGO Medecins Sans Frontieres that runs a clinic in Port-au-Prince for the indigent reported that during the month of July, it was treating between 20 and 50 people weekly, including a high proportion of women and children, for gunshot wounds.
 The number of violent deaths is largely due to confrontations between armed groups and the police, making it difficult to ascertain which group is responsible for the casualties. Accordingly, the Commission has also reiterated its insistence that the human rights of all persons be respected in the process of restoring order and security to the country and that any human rights violations that occur are effectively investigated, prosecuted and punished, whoever may be responsible. 

228. The Commission is aware that on February 5, a National Commission for Disarmament, Demobilization and Reintegration was created with the objective of ensuring the diminishment of the number of illegal arms circulating in the country. However, it appears for the information available to the Commission that no comprehensive or systematic disarmament plan has been implemented and that little, if any, progress has been achieved in this area, due in part to insufficient resources. As the Commission has emphasized on numerous occasions, an effective disarmament, demobilization and reintegration program must be implemented rapidly in respect of all armed groups, including the former military and gangs, if the State is to have any chance of quelling the violence and unrest in the short and long term. 
229. The lack of disarmament or effective control over the flow of arms into Haiti has in turn perpetuated and exacerbated the situation of violence in the country. Since early 2005, there has been a significant and steady growth in the intensity of the violence in Haiti, principally Port-au-Prince. The Commission was told, for example, that in the first fifteen days of January, 80 car-jackings were reported, while in March there were 130 reported cases. While monitors in Haiti indicate a slight reduction in the amount of violence in Port-au-Prince since July 2005, due to efforts by the HNP and UN forces, reports from the HNP recorded one hundred forty kidnappings throughout the months of July, August and September, with 55, 44 and 41 cases recorded for each month respectively.
  Gang battles and confrontations with the police continue to be reported frequently and often lead to the injury and/or deaths of innocent civilians. In this regard, local officials have indicated that the homicide rate rose dramatically in the country in the first half of 2005 claiming lives of civilians and HNP alike. 

230. The Commission continues to emphasize the importance of urgent and effective measures by the government, with the assistance of the international community, to bring this situation under control. Without exercising effective authority over security, the government is not in a position to fulfill its obligation to guarantee the protection of the human rights of the Haitian people. This was also emphasized by the OAS General Assembly in its Resolution AG/RES. 2147 on the situation in Haiti adopted during its Regular Session in June 2005. The failure to implement disarmament initiatives quickly and decisively has emboldened illegal armed groups, and armed gangs and related violence have proliferated in the absence of effective public security, as have other crimes. 

231. Beyond posing a daily threat to the lives of the Haitian people, the lack of sufficient numbers of police officers equipped to provide adequate security could affect the elections scheduled for 2005 by depriving the population of an environment in which they can fully and freely exercise their democratic right to vote and to be elected as reflected in Article 23 of the American Convention. Due to daily indiscriminate acts of violence, including the attack on the PEC headquarters’ office in March, and kidnappings of civilians for ransom, many of those inhabitants who have been severely affected by the violence or who posses the means, have fled the city to seek refuge in other parts of the country, or have abandoned Haiti altogether to seek shelter in neighboring countries. A large majority of city dwellers have limited their activities to what they consider essential to carry on their livelihoods. 

232. In this respect, the Commission acknowledges that the United Nations Stabilization Mission in Haiti augmented its strength to reach the designated figures called for in its mandate and witnessed a further increase in the number of troops to be deployed to Haiti to provide security during the electoral period. The Security Council resolution further enhanced the mandate of the Mission to include greater oversight and engagement of the civilian police of MINUSTAH in assisting the professionalization of the HNP. Accordingly, MINUSTAH has undertaken efforts to improve security in the country. At the same time, reports of collateral damage, wounded civilians, the abuse of force and property damage arising out of MINUSTAH forces security operations has contributed to tensions between the population and the forces. Accordingly, the mandate to provide public security should be coupled with the duty to protect the life and physical integrity of persons at all times. The Commission is hopeful that through enhanced troops and police and additional proactive operations, that security in Haiti will effectively be brought under control. Further, staffing of the human rights section of MINUSTAH has now reached the total of 48 officers as designated and monitors have been successfully deployed to all regions of the country, enabling the section to report regularly on the conditions of human rights nationwide. At the same time, the Commission notes that the judicial/legal section of MINUSTAH continues to lack personnel and emphasizes the importance of quickly staffing this section in order to effectively monitor and strengthen the Haitian judiciary.

Administration of Justice 
233. It is apparent from the information available that the lack of progress on security has been attributable in large part to the absence of a sufficiently staffed and trained national police force in Haiti. Estimates of the total number of officers in the Haitian National Police force are between 3,000 and 5,000 far fewer than the number necessary for a total population of over 8 million. In this connection, the Commission also continues to be troubled by deficiencies in the state of the administration of justice in Haiti. The sources available to the Commission have indicated that the justice system remains severely weak and continues to suffer from fundamental failings. These include a severe shortage of resources for judges, magistrates, courts, and the police as well as prevalent due process violations such as the prolonged detention of individuals without being brought before a judge. As indicated above, the police have also become victims of the violence, having become prime targets in confrontations with armed groups.

234. The Commission has also taken note of information indicating that some instances of unlawful killings and kidnappings may be attributable to the police. It has been reported, for example, in January 2005, police reportedly killed two individuals while conducting a security operation in Village de Dieu, a poor neighborhood in Port-au-Prince, and after the journalist Abdias Jean made attempts to report the incident, he was allegedly killed by the same officers. While the Commission is not in a position to reach conclusions on these allegations, it reiterates its previous statement that incidents of this nature, as with all extra-judicial executions, must continue to be the subject of prompt, independent and impartial investigations and those responsible must be prosecuted and punished. The Commission is encouraged by the recent published report of the HNP pursuant to police investigations into the killing of at least seven individuals in Martissant on August 20, 2005, which indicated that a number of police officers were implicated in this incident, calling for the suspension of several members of the HNP in November and the recommendation for the termination of two police chiefs.
 Further, the Commission received reports from the Rapporteurship on Freedom of Expression of assaults and beatings effected on journalists attempting to carry out their work. The Commission was particularly shocked by the severe beating inside a courthouse of Reuters correspondent Joseph Guyler Delva and Radio Metropole reporter Jean Wilkins Merone.
  According to the information obtained by the Rapporteurship, the two journalists were covering a ceremony marking the beginning of the judicial year when two security guards of President Boniface Alexandre dragged them into the courthouse and severely beat them.
  Likewise, the Commission received news of the attacks perpetrated on Radio Megastar journalists Raoul Saint-Louis and Makenson Remy.  Saint-Louis received death threats and was wounded in the hand when shots were fired at him and his wife outside the radio station.
  A mere 10 days later, Remy was stopped at a traffic light by police officers, beaten, accused of making pro-Aristide statements, and threatened with death if he did not stop working for the radio station.
  The Commission expressly condemns such violence, notes the likely involvement of State agents in both cases, and reminds the State of its responsibility in such instances.

235. The Commission is also concerned about apparent arbitrary arrests and detentions that are reported to have continued to occur during 2005. The Commission notes that the perpetration of arbitrary arrests and detentions is not a new problem in Haiti but has been the subject of criticism by the Commission in the past.
 Particularly, concerns were expressed regarding the arrest and detention of several members of the former government, including former Prime Minister Yvon Neptune and former Minister of the Interior Jocelerme Privert. In this connection, a petition was filed on behalf of Mr. Neptune alleging his arbitrary detention and lack of due process and judicial guarantees in his case. The Commission declared the petition admissible on October 12, 2005 during its 123rd Regular Period of Sessions. 
236. In the present report, the Commission once again emphasizes the prohibition against arbitrary arrests and detentions enshrined in Article 7 of the American Convention, and reiterates the State’s obligation to ensure that its efforts to investigate and prosecute crimes are undertaken through demonstrably fair and effective procedures that conform to international standards of due process, including a detainee’s right to be promptly notified of the charge or charges against him and to be brought promptly before a judge.

237. As in 2004, the Commission continued to receive reports of violence against and among inmates in prisons and other detention facilities, as well as generally substandard and overcrowded conditions in those institutions. According to a director of the prison administration, only 17 of Haiti’s 22 prisons are actually functional, as many of the prisons were emptied or destroyed during the violence of February 2004. As with the issue of arbitrary arrests and detention, violence and poor conditions in prisons is not a new problem in Haiti, and the Commission strongly reiterates its call for the State to ensure that persons subject to detention or imprisonment are not the victims of violence or other ill-treatment at the hands of state agents or other inmates and are not subjected to conditions that fail to satisfy minimum international standards for the treatment of detainees, including those under the UN Standard Minimum Rules for the Treatment of Prisoners. 

238. During the Commission’s visits in April and July 2005, the State indicated that it was undertaking measures to address the problems relating to the administration of justice, some of which have been implemented in cooperation with the OAS Special Mission in Haiti. In particular, the Minister of Justice Dorleans introduced a plan of action to tackle the problem of prolonged pretrial detention amongst others such as judicial reform, the training for judges, and the reconstruction of courthouses. Also, the Minister of Justice’s aim to reduce the degree of pretrial detention included conducting a systematic review of all the files of detainees in the National Penitentiary and surrounding prisons so as to decide which cases could be easily dispensed of or scheduled for trial. In addition, first instance courts in Port-au-Prince began holding afternoon hearings to expedite cases. These developments were considered by the Commission to constitute a first step in efforts to improve the justice system in the country. While the staffing of the Haitian National Police for Haiti’s 8 million inhabitants is still far below adequate, the Commission also noted the increase in recruited and trained police officers from approximately 2000 last year to 3000 in the current year. The vetting process aimed at screening new recruits and to disqualify candidates involved in past human rights abuses, which the HNP has implemented in close coordination with the CIVPOL and the OAS Special Mission, has been ongoing and has resulted in the suspension of officers found to have been implicated in human rights violations. The Commission has encouraged these measures and has emphasized the need for the State, with the support of the international community, to continue to take the actions necessary to address these and other problems affecting the justice system. The Commission also emphasizes the need for police recruits to receive robust training in the area of human rights, including the international rules and principles governing the use of force, and that any allegations of police involvement in killings and other human rights abuses are promptly and effectively investigated and those responsible are tried and punished. Further, the Commission considers it crucial for human rights training to be extended beyond the police to cover other functionaries involved in the administration of justice, including prison guards, judges, court officials and other relevant authorities. 

Impunity 
239. Connected with the weak state of administration of justice in Haiti is the ongoing problem of impunity for past human rights abuses. During 2005 the Commission received criticisms of the treatment of specific cases within the State’s judicial system. These included the Supreme Court’s decision to overturn the landmark decision that convicted fifteen individuals for the Raboteau massacre that occurred in 1994.  Several of these were sentenced in absentia, as they were not present in the country. The Raboteau trial, which concluded in 2000, stood out as a landmark case amongst the many cases that continue to languish in Haitian courts. However, in April 2005, a decision by the Supreme Court, or Cour de Cassation (highest court in the country), caused grave concern in the human rights community in Haiti and international rights advocates when it overturned the decision by the Gonaives Criminal Court, basing its decision on lack of jurisdiction by the lower court.  According to international monitors and Haitian advocates, the decision by the judge of the Supreme Court is based on a doctrine that pre-dates the Haitian Constitution and conflicts with Section 50 of the Constitution calling for jury trials in criminal matters that involve “crimes of blood” (“crimes de sang”) or political offenses.
 As a result, Louis Chamblain was acquitted and subsequently released from prison in July. Chamblain, a former leader of the paramilitary group-FRAPH during the 1990s, is suspected of having been responsible for the commission of numerous human rights violations, such as killings and acts of torture of hundreds of persons during the military coup regime that lasted from 1991 to 1994. Similarly, the main suspect for the murder of Father Jean Marie Vincent in 1994 was acquitted when the court announced it lacked sufficient evidence to charge him for the crime. After nine years of a prolonged investigation, Jackson Joanis, who was initially taken into custody by authorities, was ordered released. According to human rights organizations monitoring the treatment of this case by the courts, material evidence was not considered by the Court of Appeals and consequently led to the finding of insufficient evidence to charge the suspects, Joanis and Yuri Latortue.
  Decisions such as these suggest serious cause for concern for the respect of human rights under the American Convention and perpetuate the culture of impunity in Haiti. Due to such weaknesses, the rate of violent crime and appearance of human rights abuses has augmented where the state has failed to respond appropriately. 

240. Further, the Haitian judiciary has not yet ensured justice for past cases, such as the murder of the prominent journalist, Jean Dominique, nor has it succeeded in investigating, prosecuting and punishing perpetrators of more recent atrocities such as the killing of 13 individuals in Fort National last year, the violent prison riots in December 2004 at the National Penitentiary, and the hundreds of cases of kidnappings that have become a daily occurrence, and in which members of the HNP are suspected of being involved. The Commission further received information through the Rapporteurship on Freedom of Expression on the continuing investigation into the murder of Radio Echo 2000 host Brignol Lindor, who was hacked to death with machetes on December 3, 2001 in the southern town of Petit-Goâve.  According to reports received by the Commission, residents from the nearby town of Miragoâne arrested one of the alleged killers and turned him into relevant authorities in March 2005.
  This has been the only arrest in the investigation, despite the fact that 10 indictments were handed down in September 2002.
  The Lindor family, attempting to assert justice on behalf of the deceased, have appealed their case to the Supreme Court, which has taken no action since the Spring of 2003.
  The Commission expresses its concern over the continuing impunity in this case.
241. In respect of these matters, the Commission reiterates its concerns regarding the State’s obligation to end impunity for all human rights abuses through demonstrably fair and effective procedures that conform with international standards, as well as the corresponding right of all persons to due process of law and to be heard by a competent, independent, and impartial tribunal, without discrimination of any kind. The Commission has also noted that although certain legal procedures may comply with domestic law, the State is obliged to ensure that the investigation, prosecution and punishment of human rights violations accord with international standards. The Commission considers it important to emphasize the State’s responsibility to investigate and prosecute human rights abuses in accordance with the foregoing standards whoever may be responsible and whenever those abuses may have occurred, including violations committed during the military dictatorship in the early 1990’s or during the previous or current administrations. The State must also take the measures necessary to ensure that any person who may be implicated in such crimes is not incorporated into government security forces. 

Situation of Particular Persons and Groups
242. The Commission’s concerns during 2005 have also included circumstances relating to groups of particular focus in the Commission’s work, including women, children, human rights defenders, and journalists as well as persons subjected to violence and other ill-treatment due to their political affiliations or views. In meetings held with women’s rights groups in April and July, information received by the Commission indicated a high degree of rape of women and girls employed by armed groups at the time of a kidnapping or a break-in to a residence, while accounts from Doctors Without Borders indicate that the majority of the casualties caused by armed confrontations between gang members and/or with the police, are women and children. Even more alarming, information received indicates that some young women and girls are systematically forced to provide sexual services for gang members. The incidence of rape, while high, can not be determined with accuracy as most cases are not reported and therefore the perpetrators may continue to act with impunity. The Commission condemns incidents of this nature and has continued to emphasize the State’s obligation to investigate allegations of such violence and, where substantiated, prosecute and punish those responsible.

243. The problem of sexual violence against women and girls is accompanied by other serious human rights violations such as discrimination, and women are particularly hard-hit by deficiencies in the health and education systems. With respect to these problems, the Commission has reiterated the need for the State to take concrete steps to promote and protect the rights of women, which includes the effective investigation and prosecution of complaints of sexual violence perpetrated against women and girls, as mandated by the Inter-American Convention on the Protection, Punishment, and Eradication of Violence Against Women, adopted by Haiti on June 2, 1997. In this connection, the Commission is encouraged by the introduction of a new anti-trafficking legislation aimed to protect women and girls against trafficking, which is commonly linked to forced prostitution and labor.  The Commission also understands that a decree defining rape as a criminal offense under Haiti’s law has been adopted. The Commission commends this initiative and will follow up on efforts by the State to implement this crucial law.

244. Children also appear to have been the victims of particularly egregious human rights violations in Haiti during 2005. The Commission visited Haiti in November 2005 to gather information on the situation of violence against children. During the visit, the Commission received complaints from victims and victims’ groups that children have been subjected to child labor, organized trafficking, kidnappings, abuse, arbitrary arrest and detention by police forces and have increasingly become victims to the generalized violence perpetrated by armed groups. In its visit to the town of Ouanaminthe, on the border with the Dominican Republic, the Commission observed the lack of control of legal parameters for transit between the two countries and expressed its concern at serious denunciations received regarding repeated trafficking and smuggling of children and adolescents, who are used for domestic labor, sexual exploitation, and other degrading purposes. 

245. Further, children are incarcerated in the Delmas prison for minors, in conflict with the Haitian law on juvenile delinquency of 1961
, and are also known to be detained together with adults in other detention facilities where sufficient space to hold minors separately is lacking. Such practices are contrary to what Haitian law stipulates as well as international human rights standards on detention.
 A visit by the Commission’s Rapporteur on Children to the Delmas prison for minor boys revealed that 63 youths were incarcerated, of which the majority had not been heard by a judge. Accounts from two detained boys of sixteen years of age indicated that both were arrested without a warrant and neither of them had been informed of the charges against them, during an entire one year of their detention. The youths in Delmas ranged from the ages of 10 to 16, and although they were recently placed in newly constructed facilities, access to sufficient nutritious food, health care, education, psycho-social counseling and legal aid was lacking. According to Haitian law, children between the ages of 13 and 16, found to have committed a criminal offense, should be placed in the state-run center for education for a period of time rather than serve a criminal sentence in prison.
 In its press statement issued at the conclusion of its visit
, the delegation stated that proper attention to the rights of Haitian children and adolescents cannot wait until Haiti’s complex political and social problems are resolved. In this connection, it is important that the relevant government authorities take immediate steps to address the problem of prolonged pretrial detention of minors, in particular because it is a vulnerable class of persons who are especially protected under Haitian law. In light of this, the necessary resources should be made available to refurbish and reform the Centre d’accueil, the state-run center mandated to house and rehabilitate juvenile delinquents, as well as to prepare them for reintegration into their society. 

246. The Commission and UNICEF have found that the violence in Haiti has had a particularly severe impact upon the estimated 2,000 street children in Port-au-Prince and 120,000 girls who work as domestic servants across the country. Children have been the victims of murder and have been recruited into gangs, and child rapes and kidnappings have increased. As the Commission has noted on previous occasions, children are among the most vulnerable members of our societies and are entitled to special protection from the State in order to effectively safeguard their rights. Accordingly, the Commission urges the State to take the measures necessary to give full effect to the right of children under Article 19 of the American Convention to the measures of protection required by their condition as minors on the part of their families, society and the state, as well as the rights and freedoms provided for under the Convention on the Rights of the Child, which Haiti ratified on July 8, 1995. 

247. Further, the Commission, through its Office of the Special Rapporteur (the “Rapporteurship”) has been informed of increased violence against journalists and the media, as well as the use of intimidation to promote censorship.
  Government security services, militias connected to the Lavalas party of former president Jean-Bertrand Aristide, and unknown persons were all blamed for attacks in 2005.
 In particular, the Commission received information regarding the murder in Port-au-Prince of Abdias Jean, a correspondent for a Miami radio station. 
  According to the information gathered by the Rapporteurship, Jean was allegedly killed in retaliation for having witnessed the execution of three children in a case involving members of the National Police.
  Likewise, the Commission also received news of the kidnapping, torture and subsequent murder of commentator and editor Jacques Roche
, as well as the death in the line of fire of radio journalist Robenson Laraque.
  Although it appears that neither of the two was killed intentionally because of their work, the Rapporteurship asserts that their deaths, in particular Roche’s,
 have led journalists to restrict their movements, thus having a chilling effect on freedom of expression.
  The Commission expresses grave concern over these deaths and considers that they demonstrate a lack of due diligence on the part of Haiti in protecting the lives of journalists. In the case of Laraque, the Commission also feels it important to note that the clash which claimed his life involved UN forces. The Commission, while acknowledging the efforts that MINUSTAH has taken to improve security in Haiti, emphasizes the importance and responsibility of the forces to preserve and protect human rights, by protecting the life and physical integrity of non-combatants. Finally, Article 13 of the American Convention states that “[e]veryone has the right to freedom of thought and expression.  This right includes freedom to seek, receive, and impart information and ideas of all kinds.”
  In the Declaration of Principles on Freedom of Expression, the IACHR expressed that violations such as murder, kidnapping and intimidation against “social communicators” is a violation of a fundamental right and therefore the state incurs the duty to prevent, investigate, and punish such occurrences.
 

248. The Commission has received numerous complaints involving acts of violence, threats and harassment as retaliation against the work of human rights defenders, particularly in zones where the State does not have a presence. In these zones, the defenders are the only source of information concerning human rights violations. The Commission values the important work undertaken by advocates in these difficult circumstances in promoting and protecting human rights in Haiti. In this respect, the Commission recalls that it is the obligation of the State to guarantee the conditions necessary to protect the work of human rights defenders. In particular, the Commission expresses its concern regarding the State’s failure to implement precautionary measures granted by the Commission. In September of 2005, the Commission granted precautionary measures in favor of the members of the nongovernmental organization CONOCS based in Cite Soleil. The measures were given in order to protect the lives and physical integrity of the members of the organization, who were the victims of death threats made by members of armed groups in reprisal for a seminar in which CONOCS denounced human rights violations committed in Cite Soleil.  

249. With respect to communications between the Commission and the State, the Commission understands that the Government of Haiti undertook to establish an interministerial committee in order to coordinate communications between the Government and human rights treaty bodies, including the Inter-American Commission, but the Commission has not received further information concerning the functioning of this committee.
 During its last visit, the Commission received information indicating that to-date there was no authority responsible for implementing precautionary measures granted by the Commission. The Commission was informed that in the case of CONOCS, the beneficiaries attempted to find the appropriate state authority to implement the measures but was unable to identify any official responsible for receiving their request. The Commission reiterates to the State the importance of honoring this agreement as well as the need to comply quickly and effectively with precautionary and provisional measures granted by the organs of the inter-American system, which includes providing timely information on the measures adopted.
250. The Commission emphasizes that human rights defenders play a leading role in the full realization of the Rule of Law and the strengthening of democracy. The work of human rights defenders, through the protection of individuals and groups who are victims of human rights violations the public denunciation of injustices that affect important sectors of society, and the necessary control exercised by citizens over public officials and institutions, among other activities, has become an indispensable component in the development of a stable and enduring democratic society.
 

Social, Economic and Cultural Rights Situation
251. The foregoing concerns identified by the Commission must also be viewed in light of the fundamental societal problems such as extreme poverty, high illiteracy and malnutrition, which have for years deprived Haitians of fundamental economic, social and cultural rights and which have at the same time exacerbated the consequences resulting from denials of basic civil and political rights. On numerous occasions in the past, the Commission has recognized that this presents a formidable challenge to the Haitian State and urges it, in cooperation with all sectors of society and with the support of the international community, to design and implement a long-term plan for development that will address the fundamental economic and social needs of each Haitian citizen. 

252. As the Commission indicated in its press release at the conclusion of its visit in April 2005, the Haitian people continue to face severe social and economic problems, including poverty, lack of access to adequate health care, unemployment and illiteracy. Information available to the Commission indicates that more than 80% of the population in Haiti lives below the poverty line and more than two-thirds of the labor force do not have formal jobs. Further, only 53% of the total population is considered literate while 21 percent of children ages 6-9 do not go to school at all and only 15 percent of teachers meet the academic requirements to teach. A UNDP report that provided an in-depth assessment of the social and economic conditions in Haiti relates that malnutrition and mortality rates are severe particularly for children, where 42 percent of those below age 5 are malnourished and one out of every three deaths in Haiti is a child. 
 The ratio of women dying from childbirth has become the second cause of death for Haitian women, and finally, that based on current rates of transmission; an estimated 10.5 percent of the population will be infected with HIV/AIDS by the year 2015, compared to 6.31 percent in 2002. The health system in Haiti is in a desperate state, where hospitals are severely understaffed and under-equipped and much of the population lacks the funds necessary to purchase crucial medicines. This has exacerbated the increase in deaths or wounded due to armed violence in the capital city.

253. These deficiencies in turn have contributed to the problems relating to security, the administration of justice, and other failures in the guarantee of basic political and civil rights. While the situation of insecurity in Haiti has resulted from a variety of factors, it is also the case, as noted by the Prime Minister, that lasting security cannot be achieved without addressing underlying social and economic deficiencies such as poverty and unemployment. Therefore, these serious difficulties require urgent attention, to address the immediate threats to the lives and integrity of Haitians caused by the spread of disease and the lack of adequate medicine and health care, and to devise strategies for the longer-term development of Haiti’s health and education systems as well as other means of guaranteeing the fundamental social, economic and cultural rights of the country’s population. In this regard, efforts must be made to expedite the delivery of the $1.08 billion pledged to Haiti during the July 2004 donor’s conference in order to begin addressing the dire situation in the country through recovery and development projects. This in turn will require measures by the government to remove any impediments to the delivery of assistance, including interference by illegal armed groups, and to ensure that projects will be implemented effectively, efficiently and transparently.
Concluding Observations
254. Similar to the conclusions reached in the Commission’s Annual Report of 2004, during 2005, the Commission witnessed further deterioration of the conditions in Haiti, owing mainly to an increase in violence by armed groups and gangs coupled with the failure of the government, and the support of the international community, to ensure the security of the population throughout the country. Although some efforts have been made to apprehend dangerous criminals, the failure to disarm illegal armed groups and gangs in Haiti is a paramount concern to the Commission not only because of the immediate threat that the ensuing violence presents to the lives and physical integrity of Haitians, but also because much of the country’s future depends upon the successful implementation of security efforts. In the absence of effective state control over security, human rights defenders, journalists, persons targeted for their political views, and other actors crucial to the exercise of democracy will remain in jeopardy and prospects for full and free elections will diminish, as will opportunities for international cooperation and the long-term development of the country. In light of these considerations, the Commission once again urges the government to take the urgent measures necessary, consistent with international human rights principles and standards, to assert control over security in Haiti and calls upon the international community to strengthen its efforts to assist the government in this endeavor. 

255. The Commission also wishes to reiterate the importance of convening free and fair elections as soon as practicable. Progress has been made in this regard through cooperation between the transitional government, the PEC, the OAS, the UN, among others, and it is only through continued cooperation of this nature that full and free elections and the consolidation of democracy will be possible in accordance with the American Convention and the Inter-American Democratic Charter. The elections must be open and inclusive and, consistent with the pluralistic system of political parties and organizations, should involve the active participation of all parties. 

256. In addition, the Commission welcomes the pledge of continued support by heads of state participants in the Fourth Summit of the Americas for the holding of free and fair elections in Haiti. The Commission hopes that such expression of support will include expedited efforts to deliver the funds pledged to Haiti, which in turn requires an environment in which the resources can be utilized in a transparent, efficient and effective manner. Financial and related support should be given to the efforts by the UN, and OAS and others, in cooperation with the Haitian government, to develop conditions for elections to proceed as scheduled.

257. The Commission will continue to monitor the situation in Haiti and to offer its assistance to the government and people of Haiti in the coming year.

VENEZUELA

I.
INTRODUCTION
258. The Commission prepared this section of Chapter IV of its Annual Report pursuant to Article 57(1)(h) of its Rules of Procedure, and has based its analysis on the information gathered during its hearings and information available from other public sources. On January 6, 2006, the IACHR transmitted to the State a copy of the draft of this section of its Annual Report for 2005, in keeping with the above-cited article, and it asked the Government of the Bolivarian Republic of Venezuela to submit its observations within one month.  On February 6, 2006 The Commission received from the Government the observations and comments to this Report.

259. The Commission has closely monitored the human rights situation in Venezuela.  Special attention was given to situations related to the administration of justice, the lack of procedure or procedural delays in investigations of allegations related to human rights violations and extrajudicial executions, and the existence of an environment hostile to political dissent and to non-governmental organizations or media that make public accusations about human rights violations or irregularities in the public administration. In addition, in the last year the Commission has been alerted to the grave conditions in which persons deprived of liberty are held. 

260. The Commission also took note of certain actions aimed at implementing the decisions of the organs of the system and international human rights instruments. In this context, the IACHR welcomes the adoption of the Law Approving the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights (Protocol of San Salvador), adopted by the National Assembly on March 29, 2005, and expects that the instrument of ratification will be deposited soon. 

261. The Commission expresses its satisfaction with the recognition of responsibility by the Government of the Bolivarian Republic of Venezuela in a public hearing held June 29, 2005, before the Inter-American Court of Human Rights, in the case of Blanco Romero et al.  The Venezuelan State fully accepted its international responsibility for violating the rights to life, humane treatment, a fair trial, and judicial protection, among others, enshrined in the American Convention on Human Rights, the Inter-American Convention on Forced Disappearance of Persons, and the Inter-American Convention to Prevent and Punish Torture. The case alleged the detention and subsequent forced disappearance of Oscar José Blanco Romero, Roberto Javier Hernández Paz, and José Francisco Rivas Fernández, at the hands of state agents, in the days following the December 1999 mudslides in Vargas.  In addition, the Commission welcomes a decision in the domestic jurisdiction related to the case of José Francisco Rivas Fernández in which the Constitutional Chamber of the Supreme Court of Justice ordered the proceedings reinstated, it not being possible to consider them terminated until the appearance, dead or alive, of Mr. Rivas. The Constitutional Chamber indicated that in cases such as the one he denounces, through a writ of habeas corpus, involving the forced disappearance of a person "not knowing the place where the person allegedly injured is to be found does not extinguish the duty to act of the judicial organ, which should set in motion to intervention of the competent organs through a lawful decision to investigate the whereabouts and physical condition of the person who was disappeared, to preserve the fundamental rights to physical integrity and to life, which may be compromised, and to uphold effective judicial protection and due process. By no means could the judge refuse to hear the matter under the pretext of lack of information as to the place where the person is being held, or with respect to the order of the authority that was the basis for the person being detained, or how it happened in the instant matter.”  

262. Along the same lines, the Commission notes with satisfaction the information it has received regarding the payment of adequate pensions and compensation for moral and material injury to the retirees of VIASA, in the context of an agreement signed before the IACHR between the State and the representatives in petition 667/01, Jesús Manuel Naranjo Cárdenas et al. (Retirees of the Empresa Venezolana de Aviación VIASA).  The Commission hopes that the State continues its efforts to comply fully with the commitments assumed, which include, among other aspects; recognition of responsibility and the implementation of a mechanism for signing up to enable victims and survivors to collect their retirement pensions in the future.  

263. The Commission also learned that a Special Commission was recently created to investigate the deaths, torture, and disappearances of the 1960s, 1970s, and 1980s, and that one of the initial procedures of that Commission was to demand the declassification of the records and files of the police corps, so that they can be evaluated by a team specialized in criminology and criminal law, in order to determine responsibilities in the death and disappearance of more than 1,000 persons for political reasons during those decades (National Assembly, August 9, 2005).

264. Without detriment to the foregoing, in terms of the Caracazo and El Amparo cases, currently in the phase of enforcement of the judgments of the Inter-American Court of Human Rights, the Commission urges the State to comply fully with its obligations arising from these judgments by carrying out effective investigations that produce results domestically in terms of identifying and sanctioning the persons responsible for these acts.  

265. In addition, the Commission is discouraged by the persistent contentious position on the part of the Venezuelan State with respect to the inter-American system as expressed in the reaffirmation of Judgment 1,942 of the Supreme Court of Justice, which has already been a subject of extensive criticism by the Commission in past reports and press releases.
 

266. Finally, it should be noted that the Commission accepted the recent invitation by the Government of Venezuela to visit Venezuela, which it hopes to do in coming months. The Commission is awaiting confirmation by the State of the dates of such a visit.  On the States response of February 6, 2006 it was indicated that the Government was working in a preliminary agenda for the Rapporteur’s visit to Venezuela with themes of interest for the State. 

267. This chapter will seek to address the issues noted in the second paragraph of this report, placing special emphasis on the concept of tolerance as an overall and basic element for strengthening respect for human rights and fundamental freedoms in a democratic society. Prior to studying the issues noted above, the Commission wishes to refer briefly to the position of the Venezuelan State regarding the decisions and recommendations of the organs of the system, and to economic, social, and cultural rights.

A.
Position of the Venezuelan State with respect to the decisions and recommendations of the organs of the system 

268. The Commission will not refer in detail to the State’s arguments regarding the scope of the resolutions of the inter-American human rights system with respect to the exercise of the sovereignty of the states party to the American Convention, given that the Commission has had an opportunity to refer extensively to this issue in past reports and in its briefs submitted to the Inter-American Court related to the eight provisional measures ordered by that Court.  In addition, the Court addressed this point in its Orders of May 2004 in the provisional measures related to Liliana Ortega et al., Luisiana Ríos et al., Luis Uzcátegui, Marta Colomina, and Liliana Velásquez..

269. Yet the Commission will succinctly outline some of what it has stated in its prior briefs and will cite decisions handed down by the Court through its May 2004 Order.  Initially, it should be recalled that in its section on considerations, the Court indicated:

That the obligation of complying with the terms of the Court’s decisions corresponds to a basic principle of the law on the international responsibility of the State, supported by the international case-law, according to which States must carry out their international treaty obligations in good faith (pacta sunt servanda) and, as this Court has already indicated, and as provided by Article 27 of the 1969 Vienna Convention on the Law of Treaties, they may not, out of domestic considerations, fail to address the international responsibility already established.
 Even though Venezuela argued that it is not a party to the Vienna Convention, the international obligation of pacta sunt servanda is a provision of customary law that is binding. As regards the implementation of the provisional measures ordered, the States obligated must adopt all measures necessary for the effective protection of the beneficiaries, in keeping with the instructions of the Court. This obligation includes the duty to inform the Court as frequently as indicated by the Court as to the implementation of the provisional measures. The State’s position in these provisional measures disregards the principles that prevail in international law and in the inter-American system, on affirming that the States decide discretionally and autonomously whether to carry out the decisions of the Court….  Compliance with the latter may not be left to the mere discretion of the parties.  It would be inadmissible to subordinate the mechanism provided for in the American Convention to restrictions that render the Court’s function, and, therefore, the system for the protection of human rights enshrined in the Convention, inoperable.
  Through the instruments for accepting its binding jurisdiction (Article 62(1) of the Convention), adopted in the exercise of their sovereignty, the States recognize, as Venezuela did, the right of the Court to resolve any dispute regarding its jurisdiction.
  

270. The Commission emphasized the integral nature of the international system for the protection of human rights, as system which Venezuela freely accepted on ratifying the American Convention, consenting to certain limitations on its own jurisdiction so as to respect and enforce fundamental rights and guarantees for those who reside in its territory. 
271. The Commission noted that such a voluntary commitment gives rise to obligations on the part of the states to comply with and enforce in good faith the decisions of the organs of the system. As the Preamble of the American Convention states, international protection “reinforc[es] or complement[s] the protection provided by the domestic law of the American states,” which does not mean at all that it is “associative and heteronomous to the sovereignty of the States”
 but rather that when a matter has not been the subject of a final decision in the domestic legal order, under the clauses of the Convention, it is not necessary to bring it before the inter-American system; nonetheless, when the matter in question has not been resolved in keeping with the international agreements signed by the State, the State is then under an obligation to adopt legislative and other measures to ensure that its domestic law provisions are in keeping with its obligations as a state party to the American Convention. 

272. The Commission considers that the drafters of the Convention established a single unified system of rights and obligations at the multilateral level, not a series of essentially contractual and reciprocal relationships among states. In light of this understanding, an act repudiating the organs of the system would appear to lack any legal foundation within the special human rights regime, and would thus be incompatible with the object and purpose of the Convention. 
273. Recently, the Inter-American Court has ratified this position when it said:
The ultimate purpose of the American Convention is the effective protection of human rights, and, pursuant to the obligations contracted under it, the States must endow its provisions with useful effect (effet utile), which implies implementation of and compliance with the resolutions issued by its supervisory organs, whether the Commission or the Court.
 

274. In this context, therefore, the line of case-law of Judgment No. 1,942
 of the Constitutional Chamber of the Supreme Court of Justice, invoked by the State as the leading doctrine as regards the value and effect of the decisions of international organs for Venezuela
, as the Commission has noted in past reports, represents a position incompatible with the terms of the inter-American system for the protection of human rights.  In view of the foregoing, the Commission expects that the Venezuelan State, in keeping with Articles 1 and 2 of the American Convention, will take the necessary measures to ensure that its domestic legislation and practices guarantee the full exercise of human rights in the terms of the Convention.
 

275. The Venezuelan State response of February 6, 2006 indicating that the State supports to the organs of the Inter-American System, however reiterated that “those acts that have emanated from these organs of the system and that shown not to withhold the legality and the legitimacy to be obeyed, will not have the endorsement of the Venezuelan State”.  At the same time, the State considered that the judgment 1942, emanated of the Constitutional Chamber from of the Supreme Court of Justice dated July 17, 2003, declares that “above the Supreme Court of Venezuelan Justice, and to the effects of the domestic law, there is no supranational, transnational or international court.  Consequently, the State reaffirms that decision of such organs will not be executed in Venezuela if they contradict the Venezuelan Constitution, being only in matter of Caribbean and Latin-American integration (article 153 of the Constitution of the Venezuelan State) where the competences of the Venezuelan Courts might be transferred to the supranational organs, lacking application in our country any decision of the supranational, transnational or international organs that violate the Constitution, or whereas there is no exhaustion of domestic remedies in Venezuela”.  Finally, the State indicates that Judgment 1942 establishes that the organs of the system have different functions. To know, on the one hand, the Commission formulates recommendations to the States while by another the Inter-American Court can emit obligatory interpretations on the American Convention ”when the States has requested, which means that the States accept such decision”.  

276. From the Government’s response it is possible to infer that the State conditions the decisions of the international human rights organs to a demonstration that would show no to be in contradiction with the Constitution and affirms that the existence of such contradiction must be determine by the Constitutional Chamber of the Venezuelan Supreme Court.  The Commission reiterates that the member states can not make discretional decision as to the manner and opportunity of compliance with the resolutions of the international organs.  The Commission reiterates the necessity to remember; that to this respect the Inter-American Court stated that by no mean States can invoke the internal right to evade his international obligations.
  On the other hand, regarding the discretional power of a State the Inter-American Court has indicated:

Accepting the said declaration in the manner proposed by the State would lead to a situation in which the Court would have the State’s Constitution as its first point of reference, and the American Convention only as a subsidiary parameter, a situation which would cause a fragmentation of the international legal order for the protection of human rights, and which would render illusory the object and purpose of the Convention
.

277. With respect to of the statement of the State that the organs of the inter-American system have different functions, the Commission points out that independent from its functions the decisions of both organs have juridical value.


B.
Economic, social, and cultural rights 

278. The Commission notes that the policy of the current national government has sought to improve the country’s historical inequities, while in other people’s view these policies has been identified as populist welfare-type actions that seek political support, but that do not eradicate the structural problems of inequity and discrimination.  Beyond this debate, the results of the Government’s missions and projects to offer education, health care, food and nutrition, social services, and employment appear to be showing favorable results.
  

279. On the February 6, 2006 response, the Venezuelan State, indicates that the country is about to reach the goal of wide broad basic education.  It indicates that through the Alphabetization Plan, the Mission Robinson managed to alphabetize a million 482 thousand 453 people of which 70 thousand are indigenous population and 7500 people with different disabilities.  

280. With regard to the right to health, the State indicates that with the Barrio Adentro Mission primary attention was provided to excluded sector of society.  In relation with the right to food, the State reported that its was develop the Mercal Mission which has benefited almost 13 million people through the creation of Popular Dining rooms, Common Kitchens, School, Industrial or Popular Dining rooms and Kitchens and Common Vans.
281. The Commission received additional information indicating that in some cases major advances can be noted, such as Venezuela’s compliance with the millennium goal regarding cutting in half the percentage of the population that does not have access to drinking water. 

282. Sectors of civil society who acknowledge these gains have also identified three areas of concern: “[1.] that the Missions don’t have continuity and do not overcome the logic of an ‘emergency operation’; [2.] that the lack of oversight regarding their performance may be facilitated by administrative corruption; and, [3.] that the social policies are presented as gifts from the police force that controls the National Executive, and not as the satisfaction of rights to which the State is obligated.”
 
283. No doubt the Government of Venezuela’s social and economic programs merit a more in-depth study from the human rights point of view. The Commission recognizes the importance of this area, and hopes to have an opportunity to collect empirical information so as to be able to examine it in an upcoming visit to the country.  
II.
THE ADMINISTRATION OF JUSTICE

284. In its reports on Venezuela in the last two years, the IACHR has analyzed the independence and impartiality of the judicial organs, the provisional status of judges, and the composition some institutions of the justice system. In addition, the IACHR has made recommendations on impunity and non-compliance with decisions of the supervisory organs of the inter-American system. 

285. This part will address three issues in this area: (i) the problems underlying the provisional nature of the judges and prosecutors of the Public Ministry, (ii) the use of the military courts for trying civilians, and (iii) the situation of impunity, particularly in the case of extrajudicial executions. 

A.
Provisional status of the judges and prosecutors of the Public Ministry 
286. The Commission takes note and evaluates as a positive aspect the allusion presented by the State in its observations of February 6, 2006, with respect to diverse technological advances in the administration of justice and its information with regard to access to the justice in different regions of the country and the number of decision undertaken by those judicial instances.  Also, the State emphasizes the process of modernization in which is engaged in order to surpass the problem of the provisional tenure of the judges.  It indicates that during 2005, the National Magistracy School and the organization of competitive examinations, in the framework of the “Mission Justice”, had as an objective to improve the tenure of all the Venezuelan judges.  

287. The National Magistracy School, together with the Supreme Court of Justice, advanced a Special Training Program for the Regularization of the Judges´s Tenure, having 164 judges take the oath after winning the competitive examinations for the taking position and permanency in the Judicial Power
.  Likewise, from April 6, 2005 the Plan of Structural Reform and Modernization of the Justice (PREMius) approved by the Supreme Court of Justice, took place under the coordination of the board of directors of this High Court, jointly with the Judicial Commission.  Through this plan a process of evaluation to the totality of the tenure and provisional judges was initiated
.  The President of the Supreme Court manifested that due to this program, by the end of 2005, tenure was reached for sixty percent of the provisional judges, showing a difference to the twenty percent which was reached at the beginning of 2005.  In words of the President of the Supreme Court, Justice Omar Mora Díaz, "these judges have tenure until correspond them the retirement in his charges”, also, it is sought that by 2006 this process will permit the tenure for the totality of the judges
.  The Commission considers that the strengthening of this process is a priority to consolidate the independence and autonomy of the judicial power in the Bolivarian Republic of Venezuela.  

288. The governmental initiatives include the improvement of the salary conditions and social security of the officials of the Judiciary and diverse initiatives to face the procedural delays due to the absence of judges.  Also, and in order to avoid the concentration the political claims in a single group of judges and prosecutors, the Executive has proposed a system of rotation of the tenure judges.  

289. On the other hand, the Report of the Executive Directorate of the Magistracy corresponding to the first semester of 2005, indicated that of the totality of the country’ judges, the 71% remains under study on the part of this Executive Directorate to determine if they might continue in their positions or if they would be destitute, as already has happened with 230 rectors (12% of the judges of the country)
.  The 17% of the present staff of judges was elected for the judicial branch during the first semester of this year, by designations of the Judicial Commission, with the purpose to fill old vacancies.  According to the information of press, the percentage of destitute judges responds to a 12%.  The states with greater proportion of judges deposed are the Táchira State with 12%, the metropolitan area of Caracas with 11%, Mérida with 10% and Aragua with 9%
.  The Report of the Executive Directorate indicated that the Supreme Court of Justice and the Commission of Judicial Re-organization will continue deciding on the distribution of the provisional judges to the different zones of the country.  At the same time, the National Magistracy School promoted the Special Program of Training for the Regularization of the Tenure for provisional and temporary judges of diverse zones of the country that has as purpose the preparation of the candidates to occupy the judicial plazas in tenure.  
290. In September 2005 information was received on the removal of 330 judges who had not passed the education and training courses given by the National Judicial School. On presenting these data, the president of the Supreme Court of Justice (TSJ), Justice Omar Mora Díaz, indicated that those vacancies would be filled by lawyers designated by the Plenary Chamber of the Supreme Court by means of a merit-based competitive process (concurso de credenciales), and an intense nine-month course. After the course, those selected participate in a competitive process to seek appointment as a judge with tenure.  Since this initiative, it has been stated firmly that the appointments will no longer be made by the Judicial Commission, as had been the case, but by the Plenary Chamber.  The objective is evidently to address the criticism as to how the Judicial Commission administers the process of selecting temporary judges, which was addressed by the IACHR in its earlier reports.  

291. The IACHR takes note of the efforts under way to address the problems in the processes of selecting new members of the Judiciary as well as the measures aimed at confronting the structural and historical issue of the provisional nature of most judges in Venezuela.  Nonetheless, below information will be provided about some cases of removals, replacements, and other measures which, given the provisional appointments and the reforms under way, have made it difficult to ensure the full independence of the judiciary in Venezuela.  

292. In its 2003 Report and in the follow-up on recommendations included in the 2004 Annual Report, the IACHR has stated its concern over the provisional status of judges and the obstacles to implementing competitive hiring processes that safeguard the judicial career service. In its communication of February 9, 2005, to the IACHR, the State cited information from the Executive Directorate of the Judiciary recognizing that 18.30% of the judges enjoy tenure while 81.70% are provisional.
  

293. The Commission is especially concerned that the courts of the Contentious-Administrative jurisdiction, which should exercise judicial review of major acts of the national government, continue to be negatively affected by the provisional status of its members. In September 2003, most of the judges of the First Court for Contentious-Administrative Matters were dismissed.  For some months this court ceased to function because new judges hadn’t been appointed to fill the vacancies.
  Subsequently, temporary judges were appointed.  On September 27, 2005, the Judicial Commission decided to remove the temporary judges (principal and alternate judges) who sat on the First and Second Courts for Contentious-Administrative Matters, considering that they did not pass the institutional evaluation to which they were subjected. As reported in the respective news article, an effort is under way to favor those judicial officers who are able to hold the positions, in the context of the strategic plan for transforming the Judiciary.
  While it is true that the motive cited for explaining the removal is admissible, the Commission reiterates that it is highly problematic that a court that must analyze matters of such importance– and, in particular, many acts of the executive branch – has for several years now lacked career service judges.  The judicial officials evaluated were in their positions since August 2004 and once again other judicial officials were hired. The Commission hopes that the assessment made by the new judges, which encompasses both their human resources and the status of the cases before them
, will enable them to plan and carry out the tasks required for the normal operation of such an important judicial body.

294. In addition, the IACHR wishes to express its concern over the provisional status of the prosecutors assigned to the Public Ministry. Thus far in 2005, 307 provisional, itinerant, and alternate prosecutors have been appointed, such that approximately 90% of the prosecutors are provisional.  The changes in investigative prosecutors limit progress in the respective investigations, considering, for example, the importance of continuously collecting and evaluating evidence. Accordingly, this situation may have negative consequences for victims’ rights in the context of criminal proceedings related to human rights violations. Some complaints note that the rotation of prosecutors in the Public Ministry has given rise to difficulties drawing out the relationships between the facts and the evidence on which the accusations were based.  In addition, according to some studies, these prosecutors are arbitrarily designated by the Attorney General of the Republic without any prior training or objective selection, as should be the case, according to the law that governs their functions.
  As a result, these prosecutors are freely appointed and removed by the Attorney General of the Republic, who served as Executive Vice President of the current government of Venezuela before being designated to that lofty responsibility. According to the information reported, the Attorney General of the Republic appoints attorneys who enjoy his trust – and taking account of political considerations – to serve as prosecutors in Venezuela, who may be removed without any cause whatsoever, since they do not enjoy stability in their posts.  

295. Another negative effect of the provisional status of judges has to do with the lack of guarantees safeguarding them from removal and replacement, actions that are described as retaliation for having ruled against the Government. 

296. On June 3, 2005, the Ninth Superior Court for Contentious Tax Matters handed down a final judgment ruling favorably on the motion to vacate filed by Globovisión against Resolution No. GRF 03/000298, regarding the determination of taxes contained in the Organic Law on Telecommunications, issued by the National Telecommunications Commission (CONATEL).  The Court took a different position in response to CONATEL’s argument on the existence of alleged discounts by Globovisión in its invoicing, determining that they did not answer to the reality of the facts, and therefore that the taxable baseline calculation of the tax by Globovisión was lawful.  The Commission has received information according to which, after this judgment, the Political-Administrative Chamber decided to replace the judge who decided in favor of Globovisión and appoint his replacement.
  

297. In another case, the Judicial Commission of the Supreme Court of Justice struck down the designation of the 22nd Trial Judge, María Mercedes Prado, who was about to decree the conditional release of one of the persons accused of carrying out attacks against the diplomatic offices of Spain and Colombia, considering that the persons deprived of liberty were about to have completed their second year in detention.
  

298. In February 2005 Mónica Fernández, Judge of the Second Trial Court of the Criminal Judicial Circuit for the Judicial District of the Caracas metropolitan area, was suspended.  She effectuated the judicial review of the order to search the home of former Interior and Justice Minister, Ramón Rodríguez Chacín, and his subsequent incarceration during the events of April 2002.  As a result, she has faced criminal indictment by the Public Ministry and was subsequently suspended.

299. In early May 2005, the Judicial Commission of the Supreme Court ordered the removal of 16 judges in the state of Lara. After a three-month investigation, the judges were said to have been engaging in corrupt practices.  The Guardia Nacional appeared on the scene to enforce the removals, to impede their access to the judicial offices.  The judges removed were replaced by provisional judges.

300. In June 2005, 27 judges from the state of Táchira were suspended and/or removed from their positions by decision of the Judicial Commission.  In the region of Táchira, 90% of all judges are provisional, which is serious if one considers that they must work with particularly complex issues, such as the criminal proceedings concerning the events of April 2002.  The temporary judges appointed as replacements include members of the Frente de Abogados Bolivarianos del Táchira (Bolivarian Lawyers’ Front of Táchira), a political organization affiliated with the governing party, and former workers of the state government.
 

301. In November 2005, Judges Julián García and Dulce Mar Montero were suspended for three months; they were subjected to a disciplinary sanction and will be the subject of an inquiry by the Commission for Restructuring the Judicial Branch in Lara.
   They were accused of inexcusable error at the time of making a decision. It should be noted that these judges had lodged complaints of corruption against the presiding judge of the Criminal Judicial Circuit for Lara.

302. Beyond the question of whether the removals of judges in the foregoing cases might have legitimate grounds, such as corrupt or illegal practices, the doubts that such appointments and mobility give rise to make clear the need to strengthen the judicial career service immediately, strictly abiding by the law and by international standards. The IACHR notes that despite the recommendations made in recent years, judicial officers continue to be removed through administrative proceedings bereft of sufficient procedural guarantees. For this reason, it is reiterated that having a large percentage of provisional judges seriously prejudices the right of citizens to adequate administration of justice; it also has a negative impact on the right of judges to stability in their employment as a guarantee of judicial independence and autonomy.

303. Finally, the IACHR is concerned about information according to which the election of Marco Tulio Dugarte as a new member of the Constitutional Chamber of the Supreme Court was apparently carried out without following the procedures established in Article 8 of the Organic Law of the Supreme Court of Justice.  According to  this provision, if on three occasions a qualified majority vote is not obtained for selecting a new judge, one must call a fourth session for designation by a simple majority. The information forwarded to the IACHR alleges that in the case of Judge Dugarte, candidates were not nominated, nor was there any vote. The designation of Mr. Dugarte apparently occurred as a result of the fact that he had been alternate to the former president of the Supreme Court, Iván Rincón.  Nonetheless, a session should have been convened for the vacancy to be officially free. In addition, the designation of the new judge’s alternates has been called into question, because it was not on the order of business, as required by the aforementioned law.  The IACHR highlights the importance of respecting the Judiciary. 

B.
The use of military courts for trying civilians 
304. The Commission’s recommendations related to the use of military criminal courts for placing civilians and retired military personnel on trial have not been heeded. In its Annual Report for 2004, the Commission described the information it had received according to which civilians are being judged by courts under the military justice system. According to the Programa Venezolano de Educación-Acción en Derechos Humanos, since October 2003 more than 100 persons who are not members of the military have been tried or are being tried by military courts.  Special mention should be made of the cases of persons accused of being Colombian paramilitary members, several retired members of the military declared to have been in disobedience, two persons who had been caught at Fort Tiuna with military equipment, as well as journalist Patricia Poleo.
  In 2005, the Commission learned of information according to which 19 civilians, mostly campesinos accused of belonging to or collaborating with the Fuerzas Bolivarianas de Liberación (FBL), the Ejército de Liberación Nacional of Colombia (ELN), and the Fuerzas Armadas Revolucionarias de Colombia (FARC), had been tried by military courts and subjected to torture.

305. The IACHR takes this opportunity to reiterate its doctrine according to which military courts can be used only to judge members of the military who have committed service-related offenses, and that military courts do not have the independence or impartiality needed to judge civilians.
  The Inter-American Court has confirmed that “in a democratic state of laws, the criminal military jurisdiction is to be restricted and exceptional in scope and intended to protect special juridical interests associated with the functions that the law assigns to the military forces.  Hence, military personnel are to be tried for crimes or misdemeanors that, by their nature, harm the juridical interests of the military.”
 

306. On this point, the IACHR reiterates its appeal to the Venezuelan State to adopt expeditiously the measures needed to transfer to the regular jurisdiction all those cases heard by the military courts in which the exceptional characteristics determined by the Inter-American Court do not strictly apply.  

C.
The situation of impunity, in particular in cases involving extrajudicial execution 

307. Taking in consideration the observations of the Venezuelan State to the project Report, the Commission takes note of the diverse norms contemplated in the legal code of the Bolivarian Republic of Venezuela that refer to the prevention and fight against the impunity.  The Commission recognizes as a positive aspect the training programs which are said to be carrying out to the officials and bodies of security of the State, destined to sensitize, promote and coach in the respect of the human rights.  

308. Impunity in cases of extrajudicial execution is one of the serious problems facing Venezuela.  It is an issue that encompasses the activity of para-police groups, violence against socially marginalized persons, and the persecution of campesinos involved in the agrarian reform process. Even though serious aspects that continue to be of concern to the Commission on this issue will be discussed, some efforts of the State to systematize judicial action in the face of the extrajudicial executions of Venezuelan campesinos are recognized.  

309. At a hearing held during the 123rd session of the IACHR, information was provided on selective assassinations of campesinos and agrarian leaders in the context of the State’s land redistribution initiative. The social conflict around the redistribution policy was expressed clearly when, beginning in November 2001 (the date the Law on Lands and Agrarian Development was enacted), the number of assassinations of campesinos in the form of sicariato (paid killings) began to increase. The victims are mostly campesinos who have mobilized to press their claims to the land or squatters occupying lands whose ownership is disputed. The deaths began in the state of Zulia and have extended to 14 other states across the country, according to information on record with the Office of the Attorney General of the Republic and set forth in the above-referenced public hearing before the IACHR.  It was noted that one of the main difficulties standing in the way of addressing the matter is the scant valid and reliable information available. The disparity in the figures on deaths recorded among the campesino organizations, and between them and the Public Ministry, is an indicator that the situation is being rendered invisible; according to the petitioners, the magnitude of the phenomenon is unknown, nor are the forms by which it is carried out, which one would need to know not only to ensure adequate administration of justice, but also to design and implement preventive policies to halt further assassinations. 

310. At the same time, it was alleged that these deaths are caused not by organized crime, but by common crime. This would be suggested by the existence of a clearly identifiable pattern of conduct on the part of the perpetrators.  The deaths occur in the form of sicariato, through selective assassinations; seldom are the direct perpetrators or masterminds identified. The victims have often received death threats previously, and constitute a clearly delimited sector of the population: campesinos, especially agrarian leaders, supportive of the project being promoted by the national government.  Of the total number of victims recorded by the Coordinadora Agraria Nacional Ezequiel Zamora, 66% (55 deaths) have been leaders or members of campesino organizations. 

311. During the hearing, the Venezuelan State reported that a work plan was designed to begin documentary verification of cases so as to respond in timely fashion to the illegal conduct reported. The study was divided into regions as follows: the Central Region, which encompasses the states of Cojedes, Carabobo, Miranda, and Aragua; the Andean Region, in the state of Mérida; the Llanos Region, which includes the states of Apure, Guárico, and Barinas; the Western Region, represented by the states of Zulia, Yaracuy, Falcón, Táchira, and Portuguesa; and the Eastern Region, which is made up of the states of Sucre and Anzoátegui.  Twenty-five (25) prosecutors were assigned to those regions, organized into working groups, who personally conducted the investigations that were initiated. As a result of these efforts, 58 cases were identified related to 73 homicides and nine cases of persons who were wounded. The study carried out by the State yielded a figure of 69 persons assassinated, 34 of whom were victims of the crime of sicariato.
  

312. In addition, it was indicated that in these 69 cases, 36 persons have been ordered held in pre-trial detention by Oversight Courts (Tribunales de Control), and 19 arrest warrants that have yet to be executed.  Three cases have resulted in convictions, six are in the trial phase, and three are going back to the initial phase, as the proceedings were vacated.  Additionally, 31 indictments have been handed down by the Public Ministry; these are following their normal course. The State concluded by noting that it has been diligent in taking measures to correct and stop the attacks against the campesino community. While it is true that this information must be compared to what is offered by the petitioners and complainants, the IACHR recognizes the efforts of the Venezuelan State to address this problem.  

313. As regards the issue of extrajudicial executions by para-police groups, the Commission calls attention to the guilty verdict handed down against 13 police officials from the state of Portuguesa having been singularized as being part of a death squad.  On August 12, 2005, the 17th Court of the Criminal Circuit for the metropolitan area convicted the police of the killings of brothers Ender Alexander and Gonzalo Mendoza; and the killings of Omar Medina and Alfonso Hidalgo.  Nonetheless, given the numerous victims of the death squads that have operated in the state of Portuguesa, there is a need for greater initiative in the investigations into these killings. 
314. There is special concern over the failure to investigate many of the extrajudicial executions carried out by para-police groups, in particular those that take place in the context of violence against socially marginal persons.  Some reports
 have indicated, inter alia, the lack of a state policy to enable victims to accede to the justice system, the general ineffectiveness of habeas corpus in cases of forced disappearance, the failure of the police organs to enforce judicial decisions, the indiscriminate and continuing suspension and postponements of hearings, the insufficient means of transportation for transferring defendants and witnesses, and the removal of the trials to places other than where the victims reside, and where the facts occurred.  As regards the Public Ministry, one notes the limited implementation of timely and effective measures to protect victims, family members, and witnesses of human rights violations, the lack of a time certain for filing the criminal charges when no one has been detained
 and shortcomings when it comes to taking the initiative to collect evidence.  Among these shortcomings it is noted that in many cases prosecutors are not timely in ordering the taking of expert testimony that is legally recognized such as crime-scene survey, ballistic comparison, trajectory inside the body, analysis of bullet traces on victims’ clothes, etc.
  In addition, on some occasions the Public Ministry, though able to do so, does not use its disciplinary power, which enables it to supervise the actions of the investigative police organs. 

315. The Commission expects that the Venezuelan State will do everything in its power to carry out its duties to investigate and punish the direct perpetrators and masterminds of these executions.  

III. SITUATION OF PERSONS DEPRIVED OF LIBERTY 
316. As regards the situation of persons deprived of liberty
, the Commission received worrisome information indicating that the conditions of detention in most of the penitentiaries, and national jails in Venezuela are extremely critical. The IACHR is especially concerned about the violence in several detention centers, which have caused deaths and serious detriment to the inmates’ physical and psychological integrity.  The Commission has learned that the prison facilities with the largest number of victims and wounded are La Planta, in Caracas; Uribana, in the state of Lara; La Pica, in Monagas; and Carúpano, in the state of Sucre.  According to the statistics provided to the Commission, from January to November 2005, there were 360 deaths and 619 persons wounded due to disputes among internal mafias and actions allegedly inflicted by the guards
.  

317. The Commission has been informed that violence within the Venezuelan prisons has worsened due to the lack of qualified guards or personnel
, and that illegal activities have developed such as trafficking in drugs, arms, and liquor – allegedly with the knowledge and acquiescence of the prison staff – overcrowding and inadequate infrastructure.  In addition, it has been reported that most of the prison establishments do not have the number of guards needed to maintain order and internal discipline.

318. The Commission has expressed its concern over such situations within Venezuelan prisons. In 2004, the Commission sent the State a request for information concerning the violent events of September 21, 2004, at the Cárcel Nacional de Uribana, where internal violence resulted in six persons dead, three of whom were decapitated, and 56 wounded with a variety of injuries caused by gunshot wounds, puncturing implements of sizes, sticks, pieces of iron, and even stones. 

319. During its 123rd regular session, the Commission learned of another highly worrisome case that occurred in June 2005 at the Centro de Reclusión V “Monseñor Juan Jose Bernal” of the National Children’s Institute (Instituto Nacional del Menor) located in San Félix, a city of Guayana, in which five 18- and 19-year-old youths burned to death. In addition, the Commission was informed that from November 7 to 13, 2005, 12 prisoners died and 17 were wounded in different prisons of Venezuela.
  According to the information, the victims had gunshot wounds, and lesions caused by bladed weapons or shrapnel from grenades, and one of the victims were beheaded.
320. The IACHR has stated that inhumane conditions and the lack of suitable and trained personnel, along with the lack of supervision, lead to acts of internal violence that it considers extremely serious. The apparently structural problems that have a negative impact on the prison system in Venezuela, together with the especially precarious conditions in which persons deprived of liberty are held, as well as the lack of effective controls to prevent the entry of weapons to the centers of detention, are determinant factors contributing to the violent events reported in 2005. 

321. In the understanding that the State is the guarantor of the rights of those under its custody, the Commission urges the Venezuelan State to take the necessary measures to guarantee the life and personal integrity of persons deprived of liberty in the prison system, as well as in all other detention centers in the country. In particular, the State should ensure control over the use of force and discipline in the centers of detention. In addition, it should ensure that such incidents of violence and loss of human life not recur by carrying out the respective administrative and judicial investigations.  The IACHR considers it of crucial importance to review prison policy in Venezuela, to which end the IACHR offers the Venezuelan State its collaboration, within the sphere of its competence.

322. In its February 6, 2006 response, the State noted among others aspects that the Ombudsman Office has developed activities on behalf of the defense and promotion of the rights of the persons deprived of liberty.  Indicated that the Ombudsman Office has carried out 550 inspections in the prison establishments offering aid and orientation to the penal population.  Additionally, the State indicated that in 2004, attending to the crisis of system prison, the National Executive dictated the Executive Decree 3265 creating the Presidential Commission to attend the Prison Emergency in order to attend solutions in the short and medium time.  The Stated said that the General Direction of Human Rights is a part of the Presidential Commission as an observer.  Also, the State indicated that after taking into account a request of some prisoners of the Andean Region, article 493 was suspended from the Organic Code of Penal Procedure, due to its unconstitutionality.  Finally, the State indicated that an educational project is being carried out with the penal population.  

IV. CIVIL SOCIETY
323. In its February 6, 2006 response, the Venezuelan State indicated that the Constitution of 1999 recognizes a multiethnic and multicultural nation in a participatory democracy.  The State referred to its efforts to guarantee the fair participation of all the sectors of the society.  The State indicated that groups traditionally excluded such as the indigenous peoples, are being guaranteed the possibility to establish their own legitimate authorities with their own social organization and politics according to the article 3.8 of the Organic Law of Indigenous Peoples and Communities, as well as the right to participation and political highlight […]”.

A.
Risk of segregating a sector of Venezuelan society because of its political dissent 
324. In 2005, the Commission received a mounting number of complaints and information indicating a worrisome trend in discriminatory actions against persons who make public their dissent from government policies and those who called for the removal of President Hugo Chávez Frías, in the referendum on revoking the presidential mandate that was held August 15, 2004.  The Commission considers that the discriminatory actions based on one’s political opinion have a serious and grave detrimental impact on the observation and enjoyment of fundamental rights enshrined in the American Convention.  A pronouncement by the Commission on Human Rights of the United Nations on this question recognizes that “…tolerance involves a positive acceptance of diversity and that pluralism encompasses the willingness to accord equal respect to the civil, political, economic, social and cultural rights of all individuals … tolerance and pluralism strengthen democracy, facilitate the full enjoyment of all human rights and thereby constitute a sound foundation for civil society, social harmony and peace[.]”

325. In this regard, the Commission states its concern over the existence of a tendency to intimidate, harass, and stigmatize persons or organizations who speak out against government policies or officials. Even though over the last year the extent of social conflict characterized by violence and confrontation in public demonstrations has diminished, the Commission is concerned about the weakening of democratic checks and balances on the exercise of governmental authority, especially basic guarantees for the exercise of human rights advocacy, freedom of expression, and freedom to engage in opposition politics. The Commission was also alerted to the existence of a growing number of discriminatory acts by State entities and private sectors in giving employment and public services contracts for ideological or other related reasons. According to this information, those who have political disagreements with the current government would end up unemployed or negatively impacted by these discriminatory acts because of their views. 

326. The complaints received include allegations that one of the tools used in this new pattern of discrimination is the so-called “Tascón list,” which contains the signatures of those persons who in 2004 submitted the request to call a referendum to revoke the mandate of President Hugo Chávez Frías.  According to publicly-known information, the total list of the names of those persons was made public on the web site of the Movimiento Quinta República (MVR); beginning with Luís Tascón, this led to the dismissal of a large number of public employees, in various parts of the country, without recognition of their labor benefits. 

327. The Commission learned that even though on April 15, 2005, the President of the Republic made an appeal to the regional authorities and those who work with them to archive and bury the so-called Tascón list
, complaints persist to this day that “the list” is still being used to limit the signers’ access to basic services and social welfare programs, and that they continue being dismissed or not given employment in private firms as well as state enterprises.
  Following are a few examples: 

· On April 15, 2005, the Center for Human Rights at the Universidad Católica Andrés Bello (CDH UCAB) and Provea filed an appeal against the decision of the 21st Oversight Court of the Criminal Circuit for the Caracas Metropolitan Area, which decided to consider concluded the investigation into the President and other officials of the CNE [Consejo Nacional Electoral] for applying pressure tactics to get citizens Rocío San Miguel, Magally Chang, and Thaís Peña to withdraw their signatures from the call for the referendum on revocation of the presidential mandate. Rocío San Miguel, Magally Chang, and Thaís Peña went to court to ratify their complaint alleging they had been dismissed in 2004 for political reasons, and with respect to which they have been pursuing various judicial remedies. The three of them worked in the CNF as legal counsel, public relations executive, and personnel assistant, respectively. On May 1, 2004, they were dismissed, without any reprimand in their files or any reorganization of the entity giving rise to a reduction in force. It is indicated that when they were given the notices, the Executive Secretary of the CNF informed them orally and individually that the dismissal was for having signed on against the President of the Republic. 
· The president of the public-sector workers’ union Federación Unitaria Nacional de Empleados Públicos (FEDEUNEP) stated that he has documented 780 cases of persons negatively affected by political discrimination, and the sanctions meted out by those public employees who applied this measure against those who signed petitions for the referendum to be held. Of this total, 200 were dismissed, 400 were subjected to pressure tactics, and 180 transferred. According to the records of the FEDEUNEP, at the Ministry of Interior and Justice (MIJ) 20 persons were dismissed; in the Deposit Guarantee and Bank Protection Fund (FOGADE), 42, although it is estimated that the actual figure is 120; in the water works (Operadora de Acueductos) of the Capital District and the states of Vargas and Miranda (Hidrocapital), 12; in the city government of Sucre, seven; in the National Elections Council (CNE), five; in the Ministry of Higher Education (MES), two; in the Ministry of Production and Commerce (MPC), two; in the National Parks Institute (INPARQUES); in the Urban Transportation Fund (FONTUR), four; in the Caracas Metro, 11; in the Corporation for Recovery and Development of the state of Vargas (CORPOVARGAS), 3; in Venezolana de Televisión (VTV), one; and also one each in the office of the Governor of Guárico, the National Sports Institute (IND), the National Tourism Institute (INATUR), the Office of the Controller of the state of Mérida, the National Council on Culture (CONAC), the Instituto Universitario del Este, the Commission for the Administration of Foreign Exchange (CADIVI),  the Ministry of Labor (MINTRA), the Ministry of Finance (MF), the Ministry of Agriculture and Lands (MAT), the Ministry of Infrastructure (MINFRA), the Ministry of Health and Social Development (MSDS), the Ministry of Science and Technology (MCT), the Hospital Universitario; the municipal government of Libertador, and the Metropolitan Education Zone. 

· Manuel Cova, Secretary General of the Confederación de Trabajadores de Venezuela (CTV), alleged that ”political-labor persecution continues in the public sector through the list of those who signed the request for the presidential referendum, disseminated by deputy Luis Tascón.” Cova said that “in recent days 421 workers from city hall and the governor’s office in Miranda were removed from their positions by dismissals and forced retirement.” 

· Gloria Pacheco, representative of the first slate in the upcoming elections of the Venezuelan Dentistry Association (COV: Colegio de Odontólogos de Venezuela), alleged that Venezuelan dentists who participate in the Misión Barrio Adentro (MBA) program are being threatened with dismissal for political reasons: “the regional coordinating body of dentists who work in the Barrio Adentro program in Barinas, Olida Santiago, brought together her subordinates to tell them that in the upcoming elections for the Board of Directors of the COV they had to place their ballots open in the ballot boxes, so they could be identified by the slate they were voting for, and anyone who did not do so would be fired.” Pacheco indicated that "this, clearly, is a flagrant violation of the Constitution and the Law on Voting and Political Participation, which provides that voting is universal and by secret ballot."
328. One of these basic pillars of democratic government is respect for the fundamental rights of individuals under the principle of equality and non-discrimination. The consolidation of democracies requires stepped-up participation of all social sectors in the political, social, and cultural life of each nation. In this regard, Article 1 of the American Convention establishes the need for the States party to “undertake to respect the rights and freedoms recognized herein and to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms, without any discrimination for reasons of race, color, sex, language, religion, political or other opinion, national or social origin, economic status, birth, or any other social condition.”  

329. Given that the American Convention does not define discrimination, one can take as a basis the definitions contained in the International Convention on the Elimination of All Forms of Racial Discrimination and in the Convention on the Elimination of All Forms of Discrimination Against Women to argue that discrimination is any distinction, exclusion, restriction, or preference based on certain motives, such as race, color, sex, language, religion, political or other opinion, national or social origin, economic position, birth or any other social condition, which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms of all persons.
  Accordingly, the Commission considers that any treatment that may be considered discriminatory with respect to the rights enshrined in the Convention is, per se, incompatible with it.
 

330. The Commission is of the view that the lack of equitable participation impedes the broad development of democratic and pluralist societies, exacerbating intolerance and discrimination.  The inclusion of all sectors of society in the processes of communication, decision-making, and development is fundamental to ensuring that their needs, opinions, and interests are considered in designing policies and in decision-making.

331. The Commission notes that the discriminatory acts of the State against persons who have an ideology or political opinion different from whatever administration is in office may take on more subtle indirect forms which at times may be more effective for deterring criticism or for exercising coercion that leads to a change of position, at least in public, resulting in greater apparent alignment with the positions of the governing party. The Commission finds that dismissing employees and obstructing access to social benefits, among other measures, to punish those persons who express their voice of dissent from the administration are violations of human rights and should be subject to generalized censure, and should be investigated. 
332. In this context, and with a view to encouraging analysis, the Commission takes this opportunity to refer to some decisions of the United Nations Human Rights Committee
 and the European Court of Human Rights that exemplify the case-law in international law, and which are relevant for discouraging a possible deepening of a culture of discrimination and intolerance for political pluralism in Venezuela. 
333. In Yong Joo Kang vs. Republic of Korea
, the Human Rights Committee of the UN held that the application of “an ideology conversion system” to a prisoner convicted of espionage for distributing publicly available information violated his right to freedom of expression. The petitioner, along with other acquaintances of his, was an opponent of the military regime.  In 1984, he distributed pamphlets in which he criticized the regime and the use of the security forces to harass him and others.  In January, March, and May 1985, he distributed dissident publications that addressed political, economic, social, and historical matters. On July 1, 1985, the petitioner was arrested without court order by the Agency for National Security Planning (ANSP) and tried on charges of violating the National Security Law, and sentenced to life in prison, after the Criminal District Court of Seoul related on his confessions. 

334. In his communication, the petitioner argued that being coerced to change his political opinion and the withholding of benefits (such as the possibility of release on parole) if he did not “convert” were tantamount to a violation of his right to freedom of conscience.  The Committee concluded that the “ideology conversion system” to which the author had been subjected while he served his sentence was coercive and applied in a discriminatory fashion for the purpose of changing the political opinion of a prisoner, offering him incentives in the way of special treatment in prison and a greater possibility of parole, constituting a violation of Article 19(1) of the International Covenant on Civil and Political Rights.  

335. In a case decided by the European Court of Human Rights, Vogt vs. Germany
 (1995), the European Court held that the state’s action of placing the petitioner at a disadvantage, mindful of her political convictions as an active member of the German Communist Party since 1972, violated Articles 10(2) and 11 of the European Convention.  The case had to do with the dismissal of a language teacher from a public high school for having participated in public events as a member of her party and having run as a candidate in regional parliamentary elections in 1982.  The dismissal went forward even though the petitioner had a satisfactory record in her performance as a professional and even though those activities were held outside of the school setting. In 1982 the Regional Council of Weser-Ems brought disciplinary proceedings against the petitioner for breach of the duty of every public servant to serve and swear loyalty to the Constitution, as she was involved in political activities of the German Communist Party since 1980. For her part, the petitioner argued that her political activity as a member of the  Communist Party was lawful, and that every citizen has the right to participate in political activities.  
336. In view of the international case-law on the matter, even the possibility that discriminatory actions might be taking place in Venezuela because of the political or ideological expression of persons is highly alarming. The Commission maintains that every person has the right to legitimately exercise his or her freedom of expression, assembly, association, and conscience, and that these constitute a form of pluralism that is necessary to ensure the rights recognized in the various international human rights instruments, and to strengthen democratic institutions. The obstruction or intimidation of persons seeking to exercise these liberties strips individuals and the various sectors of society of instruments for defending their interests, protesting, criticizing, making proposals, and exercising oversight and active citizenship in their pursuit of popular sovereignty within the democratic framework. 

B.
Human rights defenders

337. In 2005 harassment and intimidation of human rights defenders continued. The Commission was informed that judicial proceedings were instituted against human rights defenders, whose purpose is allegedly to silence their reports.  In addition, high-level officials continued to question the legitimacy of their work. The IACHR expresses its grave concern over the impact these statements could have on the security of human rights defenders. 


1. 
Threats and violence against human rights defenders 

338. The Commission has learned that a climate of hostility and threats to the lives and physical integrity of human rights defenders continues to exist in Venezuela.  In this respect, the Commission was informed that on January 23, 2005, in the city of Caracas, eight alleged officers of the Metropolitan Police entered and searched, without court order, the residence of Luís Rafael Ugas, president of the Fundación para las Garantías, Prevención y Defensa de los Derechos Humanos (FUNGAPDEHCA). According to the information provided to the Commission, the police agents arbitrarily and illegally detained Mr. Ugas’s brother, when they found that Mr. Ugas was not home.  Ten days later, Rafael Ugas was intercepted in the street by four unidentified individuals, who placed him in a vehicle.  There he was beaten and cigarette burns were inflicted on his back several times.  Before being released, death threats were made to Mr. Ugas.


2. 
Discrediting of human rights work by state authorities 

339. Since 2001 the Commission has received repeated reports of state acts aimed at de-legitimizing and criminalizing the actions of Venezuelan and international human rights organizations working in Venezuela.  In 2005, the IACHR has observed an increase in such reports due to the statements made by representatives of the Legislative branch, the Executive branch, the Public Ministry, and the even Judicial branch. High-level members of these government bodies have publicly accused several human rights organizations and their members of being part of a pro-coup strategy, or of having improper ties with foreign countries supposedly plotting to destabilize the Government.

340. The Commission is concerned by the statements made by public authorities aimed at discrediting and stigmatizing human rights defenders, especially when such statements are made by members of the Judiciary in charge of judicial investigations or proceedings against defenders. In addition, the Commission considers it lamentable that high-level state officials have made statements aimed at attacking the professionalism of persons who have appeared before the organs of protection of the inter-American system. In this respect, the Commission has learned of the statements by Attorney General Isaías Rodríguez, discrediting the professional activity of attorney Carlos Ayala Corao in his participation before the Inter-American Court of Human Rights
; and the statements by Interior and Justice Minister Jesse Chacón,  in which he discredits the work of human rights defender Humberto Prado just days after he appeared in a hearing at the headquarters of the IACHR concerning the prison situation in Venezuela.
 

341. As reported to the Commission, these statements seek to get human rights organizations to desist from making use of the international protection mechanisms, and help maintain and intensify the risk that human rights defenders face to their personal integrity. Official speeches and pronouncements that stigmatize, de-legitimize, and criminalize the work of human rights defenders have been followed by statements and opinion articles by persons close to the government that suggest that human rights defenders are participating in criminal acts aimed at overthrowing the established government.  These declarations seek to create a mistaken perception in society regarding the work of human rights defenders.

342. The Commission was informed of this situation in a communiqué dated June 29, 2005, in which the Ministry of Foreign Affairs suggested that the organizations providing counsel to the victims in one of the cases before the Inter-American Court were seeking to use human rights for economic and political gain.  To this communiqué followed various editorial opinions in the media known as aligned with the government where the representatives of the victims which participated in the Court’ hearing were single out as conspirator against the regime
.
343. The Commission recommends that the Government foster a culture of human rights in which the role of human rights defenders in guaranteeing democracy and the rule of law in society is recognized. Public officials should refrain from making statements that stigmatize human rights defenders or that suggest that human rights organizations operate improperly or illegally, merely because of their work promoting and protecting human rights.

3. 
Restrictions on access to international financing 

344. The Commission has been informed that the State has imposed restrictions on the operation of human rights organizations by making it impossible for them to gain access to resources provided through international cooperation.
 This prohibition, in a context in which financing for civil society organizations in Latin America and the Caribbean generally comes from foreign cooperation, in fact makes it impossible for organizations working in the area of human rights to operate. In previous reports, the Commission has referred to judicial measures that unlawfully restrict the work of organizations by preventing them from participating in public matters, based on their having received funds from international cooperation.
 

345. In 2005, the Commission received more reports indicating that criminal proceedings were being instituted against several human rights organizations in retaliation for having raised and executed funds from foreign cooperation.
 Those charges, according to available information, have been made in keeping with provisions of the Criminal Code, whose vague and imprecise content violates the principle of legality and makes it possible to consider any conduct criminal. 

346. Specifically, human rights defenders have noted that Article 132 of the Criminal Code is being used to criminalize organizations’ foreign financing.
  Through this provision, several members of human rights organizations are currently being investigated for the crime of requesting foreign intervention in Venezuela’s domestic political affairs, because they raised money for the legitimate exercise of constitutionally and internationally recognized rights exercising and societal efforts to keep tabs on the State, and fostering political participation.  

347. The Commission recalls that the punitive power of the State and its justice organs should not be used to harass those who are engaged in legitimate activities. States have the duty to investigate those who violate the law in their territory, but they also have the duty to take all measures necessary to prevent state investigations from being used to submit to unfair or unfounded trials persons who legitimately call for respect for and protection of human rights. 

4.
Instituting criminal actions to the detriment of the work of human rights defenders 
348. The Commission has also received reports of criminal proceedings being instituted against human rights defenders on charges of defamation, libel, and conspiracy.  According to what was reported to the Commission, such proceedings are brought for the purpose of hindering the work of human rights defenders.  The Commission received information that indicates that the prosecutors from the Public Ministry in charge of those investigations have committed procedural irregularities that limit the defense of the accused, including restrictions on access to the terms of the indictments and the discretional blocking of the production of evidence. In particular, it is noted that in the proceedings instituted against human rights defenders, the actions of the prosecutorial authorities are always aimed at shifting the burden of proof to the accused, contrary to the principle of the presumption of innocence.

349. The Commission has also learned of judicial proceedings and steps supposedly aimed at carrying out international measures of protection, by which the burden of proof is shifted, and they end up being used against the beneficiaries of such measures.  Threats and acts of harassment such as phone threats and being followed are very difficult to prove, which could lead to the authorities initiating criminal inquiries against the defenders on charges of simulation of a criminal act. The Commission was informed that these measures, in addition to seeking to subordinate international rulings to domestic law, are aimed at getting human rights defenders to assume the role of being the ones to lodge the complaints, which, given Venezuela’s system of criminal procedure, shifts the burden of proof to them, requiring them to prove that the facts they allege are true.
 

350. For the IACHR, the pronouncement by the Twenty-ninth Court illustrates the that it is ill-advised to submit the decisions of international human rights organs to the review and decision of domestic judicial organs, and therefore it urges that this judicial interpretation be recognized as that which is most compatible with international law and the American Convention, as indicated in the introductory section of this chapter. 

351. The Commission reiterates that the failure to implement effectively and in good faith the measures of protection granted by the organs of the inter-American system increases the risk to these persons, which in turn weakens democracy and the rule of law. In addition, the Commission is concerned that cases of violence and harassment targeting human rights defenders, even though criminal inquiries have been instituted, have remained in total impunity to date. 

C.
Freedom of expression

352. The exercise of the freedom of expression in Venezuela continues to be a matter of concern for the IACHR. The Commission has found that the communications media take a critical view of the government’s actions. Nonetheless, the Commission notes that as it suggested in its Report on the Situation of Human Rights in Venezuela of 2003, a critical position by private media doesn’t justify restrictions on the freedom of expression contrary to international and inter-American provisions. 

353. In the course of 2005, the IACHR received reports through the Office of the Special Rapporteur for Freedom of Expression (“the Office of the Special Rapporteur”) regarding various situations that have a detrimental impact on the normal exercise of this fundamental right. The information received describes the enactment of laws which, in practice, may have a negative impact on the freedom of expression; it has also received information on an increase in the number of criminal proceedings being instituted against journalists, through the use of these laws; reports were received on actions taken by state agencies in charge of collecting taxes that have had an impact on the exercise of the freedom of press; information was received on discriminatory actions in contracts for official advertising; the IACHR also received worrisome reports of attacks, harassment, detentions, and intimidation of journalists by members of the military.  The following paragraphs outline some of the more emblematic reports that the IACHR received in this regard. The information set forth in this chapter may be supplemented by the analysis of the situation on freedom of expression in Venezuela undertaken by the Rapporteur for Freedom of Expression at the request of the IACHR in Volume III of the this year report.
  

354. The Commission and the Office of the Special Rapporteur for Freedom of Expression note with concern the enactment of the Law on Social Responsibility in Radio and Television, in late 2004, without many changes compared to the bill that had been criticized in the IACHR’s Report on the Situation of Human Rights in Venezuela.
  Both reiterate the concerns expressed in that report and note that they have been asked, in a hearing, to perform an extensive analysis of the law to examine its compatibility with the American Convention.
 

355. It is worrisome that the current Law on Social Responsibility in Radio and Television of Venezuela creates restrictions on the content of audiovisual programming that may be excessive, such as the prohibition in Article 7 on disseminating a large quantity of information related to health, violence, and sex.
  As the Commission has noted previously, these restrictions, defined in vague terms and combined with highly punitive sanctions, create ideal conditions for self-censorship of the media.
  Meanwhile, the law favors state programming, giving 70 minutes weekly to information requested exclusively by the Executive branch
 and giving control to a commission put together by the State to promote “independent national programming and production.”
  The law also requires that the information broadcast be true, impartial, and timely, which opens the door to regulation contrary to the case-law of the Inter-American Court of Human Rights.
   

356. The Commission also reiterates its concern over the establishment of the Social Responsibility Board and Council (Directorio and Consejo de Responsabilidad Social), both of which have broad powers to issue sanctions, without the limits that any organization of this type needs.
  It is worrisome, among other things, that the Board can meet with the presence of only those members who represent the State, and that they can adopt decisions by simple majority.
  It is also of concern that the Council, whose composition in theory is more representative of Venezuelan society, is consulted only when deemed advisable by the National Telecommunications Commission (CONATEL) and the Board.
  The Commission and the Office of the Special Rapporteur are of the view that the operation of these agencies, as provided for in the Law, facilitates the practice of prior and subsequent censorship by the State.

357. The Commission and the Office of the Special Rapporteur also express their concern over the March 2005 amendment to the Criminal Code.  The Office of the Special Rapporteur believes that this amendment strengthens and expands a legal framework that criminalizes forms of expression protected by the American Convention, by both journalists and private citizens.  The Office of the Special Rapporteur observes that the amendment expands the reach of desacato laws in terms of the number of public officials protected, and in terms of content.  It also observes that the new provisions increase the penalties for desacato and other forms of defamation, libel, instigation, outrage, and slander, among other criminal offenses. In also criminalizes new types of protest against the government, in both the public and private spheres, and increases the penalties for violating these laws. 

358. According to Article 13(3) of the American Convention: 

The right of expression may not be restricted by indirect methods or means, such as the abuse of government or private controls over newsprint, radio broadcasting frequencies, or equipment used in the dissemination of information, or by any other means tending to impede the communication and circulation of ideas and opinions. 

359. In addition, Principle 10 of the Declaration of Principles on Freedom of Expression states: “Privacy laws should not inhibit or restrict investigation and dissemination of information of public interest.” It also prohibits laws that impose criminal sanctions on offenses against reputation, while Principle 11 declares that desacato laws are incompatible with the freedom of expression. The Commission analyzed the compatibility of desacato laws with the American Convention on Human Rights in a report issued in 1995.  The IACHR concluded that such laws were not compatible with the Convention.  

360. Accordingly, the IACHR and the Office of the Special Rapporteur consider that the legislative reforms mentioned violate the exercise of the freedom of expression in Venezuela, creating a less-than-favorable environment for its exercise, and establishing conditions in which self-censorship may become a general practice. 

361. In 2005, the Commission received information about criminal and administrative proceedings that have been brought or that continue against journalists, media workers, and media outlets for violating desacato laws or for alleged crimes of denigration (vilipendio), defamation, libel, advocacy of hatred, instigation of rebellion, and treason.  In addition, the IACHR received information on the abuse of due process in some of these criminal proceedings.  The Commission recalls that in its Report on the Situation of Human Rights in Venezuela, published in 2003, it was of the opinion that the enforcement of laws such as those on vilipendio and desacato “would restrict full enjoyment of freedom of expression by criminalizing offensive statements made about public officials.”
  In addition, Principle 10 of the Declaration of Principles on Freedom of Expression notes as follows:

The protection of a person’s reputation should only be guaranteed through civil sanctions in those cases in which the person offended is a public official, a public person or a private person who has voluntarily become involved in matters of public interest. In addition, in these cases, it must be proven that in disseminating the news, the social communicator had the specific intent to inflict harm, was fully aware that false news was disseminated, or acted with gross negligence in efforts to determine the truth or falsity of such news.  

362. Since the promulgation of the new Criminal Code, the Venezuelan Public Ministry has indicted journalists and media outlets for violating the new laws.  It is worrisome for the IACHR that, according to the information provided by various agencies, in the course of 2005 the number of trials against journalists more than doubled compared to similar actions initiated in 2002.
  

363. The cases on which the IACHR received information include the trial that culminated in the conviction and sentencing of defense attorney Tulio Álvarez to two years and three months in prison for defamation in the course of his professional practice. Attorney Álvarez had represented workers of the National Assembly in a civil action against Deputy William Lara, of the government party. He had also been a major spokesperson of the Coordinadora Democrática, the organization opposing the government during the revocation referendum. Information was also received on the case of Patricia Poleo, who was sued for defamation by the Minister of Interior while investigating the assassination of prosecutor Danilo Anderson.  In this case, which began in the tensest days of the Anderson case in November 2004, a ruling was handed down on March 12, 2005; Poleo was convicted and sentenced to six months in prison. Finally, Marianella Salazar faced slander charges for allegations not attributable to her column. Poleo and Salazar, along with journalists Napoleón Bravo and Ibeyise Pacheco, have been indicted by the Public Ministry.
 

364. As regards direct censorship, in October 2005 during a hearing before the IACHR, the Commission received reports that the opinion program Dossier had been censored on the state-owned television channel, Venezolana de Televisión.  According to the information received, the program was cancelled one day after the host said he would use his space to denounce corruption cases.  According to the information provided, so long as this case was being discussed on another program on the same channel, the President of the Republic called to warn the hosts that they could not discuss the matter.  

365. In addition, the Commission received reports that in the state of Bolívar, public employees prohibited journalists from accessing public facilities such as a hospital, a court, and a baseball stadium.  

366. The information received on self-censorship in the media is extremely worrisome.  According to the information provided by non-governmental organizations to the IACHR during the hearing held October 21, 2005, the number of information programs on private radio stations in Venezuela has been cut in half. In addition, a large number of opinion programs directed by journalists critical of the government’s performance have been taken off the air this year.  In the case of one private radio station, four opinion programs directed by well-known journalists were taken off the air.

367. During 2005, the Commission continued to receive reports of arbitrary actions by the National Telecommunications Commission (CONATEL) and other administrative agencies in Venezuela.  In addition, through a public hearing on freedom of expression held on October 21, 2005, the Commission received news of a significant mechanism for bringing indirect pressure to bear on the media, namely the discriminatory use of official advertising.  

368. The Commission received news that in May, CONATEL officials, accompanied by military forces, without notice, entered the offices of Radio Alternativa of Caracas 94.9, a community radio station, and confiscated its transmitter. In the incident, not one of the directors of the radio station was present; the CONATEL officials did not have a court order for the action. 

369. Just as worrisome as the arbitrary regulation is the discriminatory granting of funds and publicity to pro-government media.  A study by the Instituto Prensa y Sociedad revealed in October 2005 that at least one major opposition daily (El Nacional) has suffered losses in advertising revenues because of its editorial positions. At the same time, it was revealed that one daily newspaper that has supported the government in its editorial positions has benefited from government advertising contracts.
 

370. Finally, in 2005, the IACHR continued receiving information on the scant progress, if any, in addressing complaints of attacks against and harassment of journalists and media workers in Venezuela. 

� The pertinent parts of Article 57 of the Commission’s Rules of Procedure read as follows “1.  The Annual Report presented by the Commission to the General Assembly of the OAS shall include the following: [...] h. any general or special report the Commission considers necessary with regard to the situation of human rights in the Member States, and, as the case may be, follow-up reports noting the progress achieved and the difficulties that have existed with respect to the effective observance of human rights; [..] 2. For the preparation and adoption of the reports provided for in paragraph 1(h) of this article, the Commission shall gather information from all the sources it deems necessary for the protection of human rights. Prior to its publication in the Annual Report, the Commission shall provide a copy of said report to the respective State. That State may send the Commission the views it deems pertinent within a maximum time period of one month from the date of transmission.  The contents of the report and the decision to publish it shall be within the exclusive discretion of the Commission.”  Rules of Procedure of the Inter-American Commission on Human Rights (approved by the Commission at its 109th special session, held from December 4 through 8, 2000, and amended at its 116th regular session, held from October 7 through 25, 2002, and at its 118th  regular session, held from October 6 through 24, 2003).


� The objectives of the Program are to (1) strengthen government agencies at the national, regional, and local levels so as to enable them to undertake joint, coordinated, integrated and permanent measures to prevent violations of and protect the human rights of inhabitants of targeted at-risk communities; (2) strengthen the traditional organizational structures, traditional authorities and social organizations of the targeted at-risk communities so that they are able to develop initiatives, make proposals, coordinate with public authorities, and become involved in the implementation, follow-up, and control of measures aimed at preventing violations and protecting human rights and international humanitarian law, and (3) re-establish or improve the relationship between the State and the community for the purpose of coordinating, developing, monitoring and evaluating the preventive and protective measures proposed in the action plans.


� Constitutional Court Autos established during 2005: 1) Decree 176 of August 29, 2005, Ordenes relativas al esfuerzo presupuestal necesario para implementar las políticas de atención de la población desplazada, de acuerdo a la sentencia T-025 de 2004, proferida por la Sala Tercera de Revisión [Orders regarding the budgetary effort needed to implement the policies to address the needs of the displaced population, pursuant to ruling T-025, delivered by the Third Review  Chamber], Justice writing the decision: Manuel José Cepeda Espinosa; 2) Constitutional Court, Decree 177 of August 29, 2005, Órdenes impartidas en el numeral tercero de la parte resolutiva de la sentencia T-025 de 2004, para superar el estado de cosas inconstitucional en materia de desplazamiento interno forzado [Orders given in paragraph three of the operative part of ruling T-025, to correct the unconstitutional state of affairs in the matter of internal forced displacement], Justice writing the decision: Manuel José Cepeda Espinosa, and 3) Constitutional Court, Decree 178 of August 29, 2005, Órdenes contenidas en los ordinales segundo, cuarto , quinto, octavo y noveno de la parte resolutiva de la sentencia T-025 de 2004, impartidas para superar el estado de cosas inconstitucional en materia de desplazamiento forzado interno [Orders given in paragraphs two, four, five, eight and nine of the operative part of ruling T-025, to correct the unconstitutional state of affairs in the matter of internal forced displacement] Justice writing the decision: Manuel José Cepeda Espinosa.


� Around 1997 paramilitary groups nationwide joined together to form an organization called Autodefensas Unidas de Colombia, made up of paid, well-equipped forces operating outside the law. The AUC’s avowed purpose was to work in concert against the guerrilla forces.  By 2003, AUC membership was at some 13,500.  Members were organized into units called bloques, with the following names: Norte, Central Bolívar, Centauros, Calima, Héroes de Granada, Pacífico, Sur del Cesar, Vencedores de Arauca, and Élmer Cárdenas.  These units operate through 49 fronts (frentes), with influence in 26 of Colombia’s 32 departments and in 382 of its 1,098 municipalities.


� On May 13, 2004, an agreement was signed establishing a demilitarized “negotiation zone” in Santafé de Ralito, Tierralta, department of Córdoba, in which all members of the paramilitary units (known as bloques) who were involved in  negotiating the demobilization agreed to be concentrated.  By virtue of Resolution 092 of 2004, arrest warrants outstanding against any AUC members within the perimeter of that 368 km2 zone were lifted. The agreement provides that the zone will exist for six months, which period may be extended if the needs of the process so warrant; it further stipulates that if, by either a joint or unilateral decision, the zone ceases to exist, the members of the Autodefensas Unidas de Colombia will have five days to evacuate the area. The OAS Mission to Support the Peace Process (MAPP/OAS) will verify compliance with this guarantee, accompanied by the Church.


� See, for example, IACHR Report N° 62/09, Riofrío Massacre, Case 11,654, Annual Report of the IACHR 2000.


� The IACHR has brought the following cases to the Court: the massacre of 19 merchants in the Magdalena Medio region in 1987; the massacre of civilians at Mapiripán (Meta) in 1997; the disappearance of civilians at Pueblo Bello (Córdoba) in 1990; and the massacres of civilians in Ituango (Antioquia) perpetrated in 1996 and 1997.  The Court delivered a judgment declaring the State responsible in the 19 Merchants Case in 2004.  See I/A Court H.R., “19 Merchants” Case, Judgment of July 5, 2004, Series C No. 109, and in the “Mapiripán Massacre” Case, Judgment of September 15, 2005, Series C No. 134. 


� See Resolution CP/RES. 859 (1397/04) “Support to the Peace Process in Colombia,” third operative paragraph, which authorizes the establishment of the MAPP Mission and also highlights the need to “… ensure that the role of the OAS is fully consistent with the obligations of its member states with respect to the effective exercise of human rights and international humanitarian law.”  See also IACHR, Report on the Demobilization Process in Colombia, OEA/Ser.L/V/II.120 Doc. 60. 


� Report of the High Commissioner for Human Rights on the situation of human rights in Colombia E/CN.4/2006/9, January 20, 2006.


� Information compiled by the Office of the High Commissioner for Peace � HYPERLINK "http://www.altocomisionadoparalapaz.gov.co" ��www.altocomisionadoparalapaz.gov.co�


� See Report from the Defensoría del Pueblo de Colombia Publisher during 2005: “Follow up Report on the colective demobilization and the process of reintegration of AUC members November 2003 to April 2005”, Bogotá D.C., May 24, 2005, and “Follow up on the promised cease of hostilities by the AUC as a voluntary signed to peace for the country. January to December 2004 and first trimester of 2005”.  See Report of the High Commissioner for Human Rights on the situation of human rights in Colombia E/CN.4/2006/9, January 20, 2006.


� Observations to the project of General Report on the situation of human rights in Colombia, Republic of Colombia, Minister of Foreign Affairs, Human Rights and International Humanitarian Law Department, DDH/OEA5900/0250, Bogotá D.C., February 3, 2006.


� IACHR, Press release 26/05 � HYPERLINK "http://www.cidh.org/Comunicados/Spanish/2005/26.05.htm" ��www. cidh.org/Comunicados/English/2005/26.05eng.htm�.


� During the Commission’s 123rd regular session, and specifically during the hearing on the General Situation in Colombia, held on October 17, 2005, a number of NGOs delivered reports examining and analyzing the justice and peace law and the demobilization process:  CEJIL,  Documento de Análisis: La Ley 975 de 2005 en Colombia. Audiencia ante la Comisión Interamericana de Derechos Humanos 17 de Octubre de 2005  [Analysis: Law 975 of 2005 in Colombia.  Hearing before the Inter-American Commission on Human Rights, October 17, 2005]; Fundación Comité de Solidaridad con los Presos Políticos [Foundation Committee in Solidarity with Political Prisoners]; Grupo Interdisciplinario por los Derechos Humanos [Interdisciplinary Human Rights Group], Reflexiones sobre el Proceso de Legalización del Paramilitarismo ¿Quién perdona qué, a quién? [Reflections on the Process of Legalizing Paramilitarism: Who’s pardoning whom?”]; Corporación para la vida mujeres que Crean [Corporation for Life, Creative Women], Contra el Silencio y el Olvido, El proceso de Paz con los grupos paramilitares y su incidencia en la situación de las mujeres de Medellín [Against Silence and Hate, Peacemaking with the paramilitary groups and its impact on the situation of women in Medellín].


� Observations to the project of General Report on the situation of human rights in Colombia, Republic of Colombia, Minister of Foreign Affairs, Human Rights and International Humanitarian Law Department, DDH/OEA5900/0250, Bogotá D.C., February 3, 2006.


� During the IACHR’s 123rd session, a hearing was held with Attorney General Mario Iguarán.  There, the Attorney General referred to specific aspects of the justice and peace law, and in addition acknowledged that the disparity between the number of demobilized and the number of court proceedings instituted against demobilized persons was a problem for the government. In an interview with the Colombian newspaper “El Tiempo” on October 17, 2005, the President of the Administrative Law Chamber of the Superior Council of the Judiciary, Mr. José Alfredo Escobar, acknowledged that Colombian courts do not have judicial proceedings pending or underway against most of the demobilized.


� Observations to the project of General Report on the situation of human rights in Colombia, Republic of Colombia, Minister of Foreign Affairs, Human Rights and International Humanitarian Law Department, DDH/OEA5900/0250, Bogotá D.C., February 3, 2006.


� Office of the Vice President of the Nation, Presidential Program in Human Rights and International Humanitarian Law, Comparative Data on the Situation of Human Rights and International Humanitarian Law in Colombia, January-September 2005.  


� Ibid.


� CINEP Figures on political violence, January-June 2005, Tables 1 and 2, in Noche y Niebla No. 31, p. 21.  At its 123rd session, the IACHR also received the Report on Extrajudicial Executions, prepared by the Corporación Jurídica Libertad, which reports on the extrajudicial executions of campesinos in the eastern part of Antioquía.  Received by the IACHR on October 20, 2005. 


� CINEP Figures on political violence, January-June 2004, Table 2, in Noche y Niebla No. 29, p. 26.  About these most recent figures, CINEP explains that various direct or indirect agents of the State may be involved in the same event and in some cases share responsibility with members of the insurgency.  Those figures refer to the persons allegedly responsible for forced disappearances and not to victims, which explains why the number of those allegedly responsible is higher than the victim count.


� CINEP Figures on political violence, January-June 2005, Table 6, in Noche y Niebla No. 31, p. 22.


� Observations to the project of General Report on the situation of human rights in Colombia, Republic of Colombia, Minister of Foreign Affairs, Human Rights and International Humanitarian Law Department, DDH/OEA5900/0250, Bogotá D.C., February 3, 2006.


� Office of the Vice President of the Nation, Presidential Program in Human Rights and International Humanitarian Law, Comparative Data on the Situation of Human Rights and International Humanitarian Law in Colombia, January-September 2005.


� Consultoría para los derechos humanos y el desplazamiento (CODHES) [Consultancy for Human Rights and the Displaced] “Crisis Humanitaria Crónica y Sostenida” Desplazamiento Forzado por Trimestre 1999-2005, 26 October 2005.  See Web page: � HYPERLINK "http://www.codhes.org.co/cifra" ��http://www.codhes.org.co/cifra�.  .


� Comisión Colombiana de Juristas [Colombian Commission of Jurists], Informe de Colombia: panorama del desplazamiento forzado enero a septiembre 2005  [Colombia Report: forced disappearance, January to September 2005]. Bogotá, October 12, 2005. 


� Constitutional Court, press release, Órdenes finales para el cumplimiento de la sentencia T-025 de 2004 [Final orders for compliance with ruling T-025 of 2004], Bogotá, September 13, 2005.


� Constitutional Court, Decree 176 of August 29, 2005, Ordenes relativas al esfuerzo presupuestal necesario para implementar las políticas de atención de la población desplazada, de acuerdo a la sentencia T-025 de 2004, proferida por la Sala Tercera de Revisión [Orders regarding the budgetary effort needed to implement the policies to address the needs of the displaced population, pursuant to ruling T-025, delivered by the Third Review  Chamber], Justice writing the decision: Manuel José Cepeda Espinosa. 


� Constitutional Court, Decree 177 of August 29, 2005, Órdenes impartidas en el numeral tercero de la parte resolutiva de la sentencia T-025 de 2004, para superar el estado de cosas inconstitucional en materia de desplazamiento interno forzado [Orders given in paragraph three of the operative part of ruling T-025, to correct the unconstitutional state of affairs in the matter of internal forced displacement], Justice writing the decision: Manuel José Cepeda Espinosa. 


� Constitucional Court, Decree 178 of August 29, 2005, Órdenes contenidas en los ordinales segundo, cuarto , quinto, octavo y noveno de la parte resolutiva de la sentencia T-025 de 2004, impartidas para superar el estado de cosas inconstitucional en materia de desplazamiento forzado interno [Orders given in paragraphs two, four, five, eight and nine of the operative part of ruling T-025, to correct the unconstitutional state of affairs in the matter of internal forced displacement] Justice writing the decision: Manuel José Cepeda Espinosa. 


� Observations to the project of General Report on the situation of human rights in Colombia, Republic of Colombia, Minister of Foreign Affairs, Human Rights and International Humanitarian Law Department, DDH/OEA5900/0250, Bogotá D.C., February 3, 2006.


� Colombia is home to 84 indigenous groups, spread among all the country’s departments.  They account for 2% of the total population.  Their cultural and social richness is reflected in their diverse ways of life ---generally in close communion with the land--, their defense of their autonomy, their organizational structures and methods of settling disputes, which have enabled them to preserve their cultural identity.


� Asociación Cabildos Indígenas Norte del Cauca (ACIN) [Association of Indigenous Townships of Northern Cauca], press release dated May 27, 2005.


� The State has also indicated that the indigenous communities received humanitarian aid to be relocated on their territories.  The State has indicated that after the fact police and the units from the Operative Direction of the National Police guaranteed security to those that stayed in the communities.  Observations to the project of General Report on the situation of human rights in Colombia, Republic of Colombia, Minister of Foreign Affairs, Human Rights and International Humanitarian Law Department, DDH/OEA5900/0250, Bogotá D.C., February 3, 2006.


� See IACHR, Press release 31/03, dated October 30, 2003.


� The Government alleges not having received information from Mrs. Romero revealing the new risk factors.  Observations to the project of General Report on the situation of human rights in Colombia, Republic of Colombia, Minister of Foreign Affairs, Human Rights and International Humanitarian Law Department, DDH/OEA5900/0250, Bogotá D.C., February 3, 2006.


�  In the Annual Report 2004, OEA/Ser.L/V/II.122, Chapter IV, paragraph 35 et seq., the Commission underscored the importance of putting an end to the hostility that members of the branches of government display toward human rights organizations, among them those that engage in the work of monitoring communities at risk. 


� “Comunidad de Paz de San José de Apartadó rechaza acusación de Álvaro Uribe sobre nexos con las FARC” [Peace Community of San José de Apartadó denices Alvaro Uribe’s accusation alleging ties with the FARC], El Tiempo, March 22, 2005. 


� Observations to the project of General Report on the situation of human rights in Colombia, Republic of Colombia, Minister of Foreign Affairs, Human Rights and International Humanitarian Law Department, DDH/OEA5900/0250, Bogotá D.C., February 3, 2006.


� IACHR, Annual Report 2004, OEA/Ser.L/V/II.122, Chapter IV, paragraphs 37 and 38.


� Observations to the project of General Report on the situation of human rights in Colombia, Republic of Colombia, Minister of Foreign Affairs, Human Rights and International Humanitarian Law Department, DDH/OEA5900/0250, Bogotá D.C., February 3, 2006.


� Coordination Colombia – Europe – United States, Detentions Report, 2005.


� See Office of the Vice President of the Republic, indicators of the condition and operational results of law enforcement (2004 – 2005 Comparison). 


� Escuela Nacional Sindical (National School for Union Leaders),  information recorded in the Human Rights database of the National School for Union Leaders, for the period from January 1 to April 20, 2005.  


� The State has indicated that in June 2005 through the Protection Program from the Minister of Interior and Justice it provided protection measures to Mr. Eislen Escalante and all his work team members.  Observations to the project of General Report on the situation of human rights in Colombia, Republic of Colombia, Minister of Foreign Affairs, Human Rights and International Humanitarian Law Department, DDH/OEA5900/0250, Bogotá D.C., February 3, 2006.


� Fundación Comité de Solidaridad con los Presos Políticos (FCSPP) [Foundation Committee in Solidarity with Political Prisoners]. Information reproduced by the Observatory for the Protection of Human Rights Defenders, the World Organisation against Torture (OMCT) and the International Federation for Human Rights (FIDH).


� The body of Mr. Miguel Caro was found in the same area on February 12, 2005.  He had been a member of the Environmental Sanitation Office of the El Castillo municipality in Meta department and a respected campesino leader in that region.  According to the information reported to the Commission, prior to his disappearance Mr. Caro had expressed fear that paramilitaries might take reprisals against him and others, as they had recently filed a case against a number of public officials, among them the mayor of the municipality, alleging crimes of corruption.  Comisión Intereclesial de Justicia y Paz [Inter-ecclesiastical Commission for Justice and Peace]. Information reproduced by the Observatory for the Protection of Human Rights Defenders, the World Organisation against Torture (OMCT) and the International Federation for Human Rights (FIDH).


� Observations to the project of General Report on the situation of human rights in Colombia, Republic of Colombia, Minister of Foreign Affairs, Human Rights and International Humanitarian Law Department, DDH/OEA5900/0250, Bogotá D.C., February 3, 2006.


� Mr. Samuel Morales Flórez is an eyewitness to the deaths of unionists who were under the protection of precautionary measures:  Héctor Alirio Martínez, Jorge Eduardo Prieto Chamusero, and Leonel Goyeneche Goyeneche.  The event happened in Vereda Caño Seco de Saravena, on August 5, 2004.


� Comité Permanente por la Defensa de los Derechos Humanos (CPDH), Arauca section. Information reproduced by the Observatory for the Protection of Human Rights Defenders, the World Organisation against Torture (OMCT) and the International Federation for Human Rights (FIDH).


� Observations to the project of General Report on the situation of human rights in Colombia, Republic of Colombia, Minister of Foreign Affairs, Human Rights and International Humanitarian Law Department, DDH/OEA5900/0250, Bogotá D.C., February 3, 2006.


� See:  Press Release No. 115/05, January 14, 2005: Office of the Special Rapporteur for Freedom of Expression Deplores Assassination of Colombian Journalist.


� See:  Press Release No. 117/05, March 16, 2005:  The Office of the Special Rapporteur for Freedom of Expression of the IACHR Deplores Attack against Transmission Towers in the Department of Caquetá, Colombia.


� See:  Press Release No. 123/05, May 18, 2005:  Office of the Special Rapporteur for Freedom of Expression Expresses Serious Concern about Threats to Three Colombian Journalists. 


� IACHR, Impunity, Self-censorship and Armed Internal Conflict: an Analysis of the State of Freedom of Expression in Colombia (2005), OEA/Ser.L/V/II Doc. 51. Available under Country reports at: � HYPERLINK "http://www.cidh.org/relatoria" ��http://www.cidh.org/relatoria�.


� The regime of individual demobilization in force is governed principally by Law 418 of 1997, extended and modified by Law 548 of 1999 and Law 782 of 2002, regulated by Decree 128 of 2003. 


� Specifically, Article 9 of Decree 128 establishes that “the demobilized individual who, of his own free will, wants to make an effective contribution to justice by providing information helpful in preventing terrorist attacks, kidnappings, or who provides information that makes it possible to free kidnapped persons, find arms caches, communications equipment, proceeds of drug-trafficking or of any other unlawful activity carried out by illegal armed organizations, in keeping with the legal provisions in force, or the arrest of ringleaders, shall receive a sum of money from the Ministry of National Defense commensurate with the results and in accordance with the regulation issued by this Ministry.”  


� Coordination Colombia – Europe – United States, Detentions Report, 2005.


� Interpretation of the American Declaration of the Rights and Duties of Man within the Framework of Article 64 of the American Convention on Human Rights, Advisory Opinion OC-10/89 of July 14, 1989, Inter-Am.Ct.H.R. (Ser. A) No. 10 (1989), par. 43-46.


� Statute of the IACHR, Article 20(a).


� The complete text of Resolution VI can be found in the “Eighth Meeting of Consultation of Ministers of Foreign Affairs, Serving as Organ of Consultation in Application of the Inter-American Treaty of Reciprocal Assistance,” Punta del Este, Uruguay, January 22 – 31, 1962, Documents of the Meeting,” Organization of American States, OEA/Ser.F/II.8, doc. 68, pp. 17-19.


� IACHR, Annual Report 2002, Chapter IV, Cuba, pars. 3-7.  See also, IACHR, Annual Report 2001, Chapter IV, Cuba, pars. 3-7. IACHR, Report on the Situation of Human Rights in Cuba, Seventh Report, 1983, pars. 16-46.


� IACHR, Annual Report 2002, Chapter IV, Cuba, par. 7.


� IACHR, Press Release N° 35/05 of October 28, 2005.


� Article 3 of the Inter-American Democratic Charter provides that essential elements of representative democracy include the holding of periodic, free, and fair elections based on secret balloting and universal suffrage as an expression of the sovereignty of the people; and the pluralistic system of political parties and organizations.


� American Declaration, Article XVIII.


� American Declaration, Article XXV.


� American Declaration, Article XXVI.


� Hereinafter the “Inter-American Court” or “Inter-Am.Ct.H.R.” 


� Inter-Am. Ct. H.R., Inter-American Court, Case of Herrera Ulloa, Judgment of July 2, 2004, Ser. C, No. 107, par. 145. Inter-Am. Ct. H.R., Case of Baena Ricardo et al., Competence, Judgment of November 28, 2003. Ser. C, No. 104, par. 79. Inter-Am. Ct. H.R., Case of Cantos, Judgment of November 28, 2002, Ser. C, No. 97, par. 59.


� American Declaration, Article I. 


� American Declaration, Article XXV. 


� Amnesty International. AI Public Statement: AMR 25/019/2005. August 9, 2005.


� Amnesty International. AI Public Statement: AMR 25/019/2005. August  9, 2005. 


� American Declaration, Article XXV. 


� American Declaration, Article XXVI. 


� The President of the Council of State is Mr. Fidel Castro Ruz. Information obtained on the web site of the Government of the Republic of Cuba � HYPERLINK "http://www.cubagov.cu/" �http://www.cubagov.cu/� (last visited on November 10, 2005).  See also, the Constitution of the Republic of Cuba, Articles 89 to 93.


� American Declaration, Article XXV. 


� Inter-Am. Ct. H.R., Case of Children’s Rehabilitation, Judgment of September 2, 2004, Ser. C, No. 112, par. 151; Inter-Am. Ct. H.R., Case of Castillo Petruzzi et al., Judgment of May 30, 1999, Ser. C, No. 52, par. 195; Inter-Am. Ct. H.R., Case of Neira Alegría et al., Judgment of January 19, 1995, Ser. C, No. 20, par. 60.


� Inter-Am. Ct. H.R., Case of Tibi, Judgment of September 7, 2004. Ser. C, No. 114, par. 150; Inter-Am. Ct. H.R., Case of Bulacio, Judgment of September 18, 2003, Ser. C, No. 100, par. 126.


� IACHR, Annual Report 1995, Chapter V, par. 71; IACHR, Annual Report 1994, Chapter IV, p. 168; IACHR, Annual Report 2004, Chapter IV, par. 59-66.


� The so-called “group of 75” is made up of 74 men and one woman. They are leaders of a dissident movement  and as a result of their activities, the group was arrested, tried in an “extremely summary” proceeding, and convicted for having participated in alleged “counter-revolutionary” activities.


� Acción Democrática Cubana. Press Release, November 9, 2005


� American Declaration, Article IV.


� Declaration of Principles on Freedom of Expression, adopted in Washington, DC, in October 2000, available at � HYPERLINK "http://www.cidh.oas.org/relatoria/showarticle.asp?artID=26&lID=2" �http://www.cidh.oas.org/relatoria/showarticle.asp?artID=26&lID=2� (last visited on November 14, 2005). Hereinafter, the “Declaration of Principles.” 


� Id., Principle I.


� Inter-Am. Ct. H.R., Case of Ricardo Canese, Judgment of August 31, 2004, Ser. C, No. 111, par. 77; Inter-Am. Ct. H.R., Case of Herrera Ulloa, Judgment of July 2, 2004, Ser. C, No. 107, par. 108; Inter-Am. Ct. H.R., Case of Ivcher-Bronstein, Judgment of February 6, 2001, Ser. C, No. 74, par. 146; Inter-Am. Ct. H.R., Case of “The Last Temptation of Christ” v. Chile (Olmedo Bustos et al.).  Judgment of February 5, 2001, Ser. C, No. 73, par. 64; and Inter-Am. Ct. H.R., Compulsory Membership in an Association Prescribed by Law for the Practice of Journalism (Arts. 13 and 29 American Convention on Human Rights), Advisory Opinion OC-5/85 of November 13, 1985, Ser. A, No. 5, par. 30.


� Inter-Am. Ct. H.R., Case of Ricardo Canese, Judgment of August 31, 2004, Ser. C, No. 111, par. 79.


� For more information on freedom of expression in the country, see Report of the Office of the Rapporteur for Freedom of Expression 2005, Chapter II.


� IACHR, Annual Report 2004, Chapter IV, “Human Rights Developments in the Region,” par. 62.


� Reporters Without Borders (RSF), January 5, 2005, � HYPERLINK "http://www.ifex.org/es/content/view/full/63755" ��http://www.ifex.org/es/content/view/full/63755�


� RSF, October 19, 2005, � HYPERLINK "http://www.ifex.org/es/content/view/full/69875/" ��http://www.ifex.org/es/content/view/full/69875/�.


� Id.


� Committee to Protect Journalists (CPJ), August 25, 2005, at � HYPERLINK "http://www.ifex.org/es/content/view/full/68872" ��http://www.ifex.org/es/content/view/full/68872�.


� RSF, September 23, 2005, at � HYPERLINK "http://www.ifex.org/es/content/view/full/69410/" ��http://www.ifex.org/es/content/view/full/69410/�.


� CPJ, August 24, 2005, at �HYPERLINK "http://www.cpj.org/news/2005/Cuba24aug05na_Sp.html"��http://www.cpj.org/news/2005/Cuba24aug05na_Sp.html�


� Id.


� RSF, June 18 and 21, 2005, at � HYPERLINK "http://www.ifex.org/es/content/view/full/67616/" ��http://www.ifex.org/es/content/view/full/67616/�. 


� RSF, July 14, 2005, at � HYPERLINK "http://www.ifex.org/es/content/view/full/68055/" ��http://www.ifex.org/es/content/view/full/68055/�. 


� RSF, August 8, 2005, at � HYPERLINK "http://www.ifex.org/es/content/view/full/68602/" ��http://www.ifex.org/es/content/view/full/68602/�.


� RSF, September 16, 2005, at � HYPERLINK "http://www.ifex.org/es/content/view/full/69484/" ��http://www.ifex.org/es/content/view/full/69484/�. 


� CPJ, August 25, 2005, at � HYPERLINK "http://www.ifex.org/es/content/view/full/68872/" ��http://www.ifex.org/es/content/view/full/68872/�. 


� RSF, August 9, 2005, at � HYPERLINK "http://www.ifex.org/en/content/view/full/68534/" ��http://www.ifex.org/en/content/view/full/68534/�.


� RSF, September 12, 2005, at � HYPERLINK "http://www.ifex.org/es/content/view/full/69186/" ��http://www.ifex.org/es/content/view/full/69186/�. 


� RSF, August 11, 2005, at � HYPERLINK "http://www.ifex.org/es/content/view/full/68602/" ��http://www.ifex.org/es/content/view/full/68602/�. 


� CPJ, August 25, 2005, at � HYPERLINK "http://www.ifex.org/es/content/view/full/68872/" ��http://www.ifex.org/es/content/view/full/68872/�.


� Report of the Office of the Rapporteur for Freedom of Expression 2005, Chapter II, par. XXX.


� CPJ, August 25, 2005, at � HYPERLINK "http://www.ifex.org/es/content/view/full/68872/" ��http://www.ifex.org/es/content/view/full/68872/�.


� International Press Institute (IPI), May 19, 2005, at � HYPERLINK "http://www.ifex.org/en/content/view/full/66843/" ��http://www.ifex.org/en/content/view/full/66843/�. 


� Id.


� RSF, March 17, 2005, at � HYPERLINK "http://www.ifex.org/es/content/view/full/65629/" ��http://www.ifex.org/es/content/view/full/65629/�.


� RSF, September 12, 2005, at � HYPERLINK "http://www.ifex.org/es/content/view/full/????/" ��http://www.ifex.org/es/content/view/full/????/�. 


� Id.


� American Declaration, Article IV.


� Cfr. IACHR, Annual Report 2000, OEA/Ser./L/V/II.111, Chapter IV, par. 22 et seq; IACHR, Annual Report 2001, OEA/Ser./L/V/II.114, Chapter IV, pars. 20 and 21. IACHR, Annual Report 2002, OEA/Ser.L/V/II.117, Chapter IV, par. 35.  IACHR, Annual Report 2003, OEA/Ser.L/V/II.118, Chapter IV, par. 21 et seq.  IACHR, Annual Report 2004, OEA/Ser.L/V/II.122, Chapter IV, par.68 et seq.  


� “En Cuba abogado invidente, activista pro derechos humanos, sufre brutal repudio” [Blind human rights activist-lawyer in Cuba suffers savage repudiation]”, Coalición de Mujeres Cubano-Americanas/ LAIDA CARRO, September 2005.


� The body that reviews applications of groups wishing to operate at the municipal or provincial level is the Executive Committee of the Assembly of Popular Power for the area.  Any group that intends to operate at the national level must submit an application to the state body, agency or office concerned with the objectives and proposed activities of the association. The first review must be completed in 90 days, after which the Ministry of Justice has 60 days to accept or reject the application.  


� With regard to this situation, the Commission has held that: 


While the inclusion of crimes against State security and rebellion in the Criminal Code is not, in itself, incompatible with the American Declaration, the application of those concepts by the Cuban State against human rights activists, independent labor leaders and peaceful opponents of the regime violates that international instrument.


Cfr. IACHR, Annual Report 2001, OEA/Ser./L/V/II.114, Chapter IV, par. 19.


� According to data provided by the Cuban Commission for Human Rights and National Reconciliation, from January to June 2005, 11 political dissidents were charged and convicted of pre-criminal dangerousness. Cfr. “Aumenta el número de presos políticos in Cuba”. Cuban Commission for Human Rights and National Reconciliation, available at  � HYPERLINK "http://www.adcuba.org/Noticias%20Cuba/CCDHRN/CCDHRN%20Reporte%207.5.05.pdf" ��http://www.adcuba.org/Noticias%20Cuba/CCDHRN/CCDHRN%20Reporte%207.5.05.pdf� 


�  IACHR, Annual Report 2000, OEA/Ser./L/V/II.111, Chapter IV, par. 38. 


� The Cuban Commission for Human Rights and National Reconciliation reported that in the first half of 2005, “the documented number of opposition members jailed doubled in comparison to the number jailed in the second half of 2004”. Id. 


� See, IACHR, “IACHR expresses concern about harassment of political dissidents”. Press release No. 30/05. July 29, 2005. 


� “Despliegan operativo contra opositores pacíficos [Operation staged against peaceful opposition members]”, Cubanacán Press / � HYPERLINK "http://www.cubanet.org" ��www.cubanet.org�


� “Allanan vivienda de dirigente sindical independiente [Independent labor leader’s home raided]”, Ariel Delgado Covarrubias/ � HYPERLINK "http://www.cubanet.org" ��www.cubanet.org�


� Information received by telephone from the Comité de Ayuda a la Disidencia-Brigada 2506 [Committee to Help Dissidents-Brigade 2506], September 30, 2005.


� American Declaration, Article XIV.


� Id., Article XXI.


� Id., Article XXII.


� Inter-Am. Ct. H.R., Case of Baena Ricardo et al. Judgment of February 2, 2001, Ser. C, No. 72, par. 156.


� Cuba ratified ILO Convention 87 on Freedom of Association and Protection of the Right to Organise on June 25, 1952, and ILO Convention 98 on the Right to Organise and to Bargain Collectively on April 29, 1952.


� Part of the information was supplied by the Grupo por la Responsabilidad Social Corporativa en Cuba [Group for Corporate Social Responsibility in Cuba] at the hearing before the IACHR on October 14, 2005. 


� American Declaration, Article VIII.


� UN Human Rights Committee, General Comment No. 27, November 2, 1999, par. 5. Inter-Am. Ct. H.R., Ricardo Canese Case. Judgment of August 31, 2004. Ser. C No. 111, par. 115.


� IACHR, Annual Report 1996, Chapter V, Cuba, par. 60; Annual Report 2004, Chapter IV, Cuba, pars. 78 to 82.


� Article 23 of the Rules of Procedure provides that “[a]ny person or group of persons or nongovernmental entity legally recognized in one or more of the Member States of the OAS may submit petitions to the Commission, on  their own behalf or on behalf of third persons, concerning alleged violations of a human right recognized in, as the case may be, the American Declaration of the Rights and Duties of Man, the American Convention on Human Rights, the Additional Protocol in the Area of Economic, Social and Cultural Rights, the Protocol to Abolish the Death Penalty, the Inter-American Convention to Prevent and Punish Torture, the Inter-American Convention on Forced Disappearance of Persons, and/or the Inter-American Convention on the Prevention, Punishment and Eradication of Violence Against Women, in  accordance with their respective provisions, the Statute of the Commission, and these Rules of Procedure.  The petitioner may designate an attorney or other person to represent him or her before the Commission, either in the petition itself or in another writing.”


� IACHR, Annual Report 1999, Situation of Human Rights in Cuba, Chapter IV, par. 64, OEA/Ser.L/II.106, Doc. 3 rev., April 13, 2000; IACHR, Annual Report 2000, Situation of Human Rights in Cuba, Chapter IV, par. 92, OEA/Ser.L/II.111, Doc. 20 rev., April 16, 2001.


� IACHR, Annual Report 1999, Situation of Human Rights in Cuba, Chapter IV, par. 64, OEA/Ser.L/II.106, Doc. 3 rev., April 13, 2000; IACHR, Annual Report 2000, Situation of Human Rights in Cuba, Chapter IV, par. 92, OEA/Ser.L/II.111, Doc. 20 rev., April 16, 2001.


� In 2002, Lucio Gutiérrez was an electoral candidate for the Sociedad Patriótica 21 de Enero [January 21 Patriotic Society], which he founded and which was “supported by the indigenous peoples via an agreement with the Pachakutik movement, considered the political arm of the powerful Confederación de Nacionalidades Indígenas de Ecuador [Confederation of Indigenous Nations of Ecuador] (CONAIE)”. “Lucio Gutiérrez, un militar que perdió el poder olvidado por sus ex compañeros de armas [Lucio Gutiérrez, A Soldier Who Lost Power, Forgotten by His Former Military Comrades]” online source: � HYPERLINK "http://www.mundo.es" ��www.mundo.es�, April 21, 2005.


� Corte IDH. Caso Yatama Vs. Nicaragua. Sentencia de 23 de junio de 2005.  Serie C No. 127, párr. 225.


� Corporación Latinobarómetro, Informe Latinobarómetro 2005, 1995-2005, Diez Años de Opinión Pública, [Latinobarómetro Report 2005, 1995-2005, Ten Years of Public Opinion].Santiago, Chile, 2005, p. 6. 


� Ibid., p. 7


� Ibid., p. 14


� Ibid., pp. 17-18


� Ibid., p. 21.


� Ibid., p. 25.


� Ibid., p. 44.


� Ibid., p. 53.


� Ibid., p. 28


� Ibid., p. 26.


� Transparency International, “Corruption Perception Index,” online source: http://ww1.transparency. org/cpi/2005/cpi2005. sources.es.html#cpi, accessed on November 9, 2005


� Inter-American Convention Against Corruption, Preamble. This Convention was signed in Caracas, Venezuela, on March 29, 1996, and entered into force on June 3, 1996. Ecuador ratified it on May 26, 1997 and deposited the treaty on June 2, 1997.


� Third Report on the Situation of Human Rights in Paraguay (2001), Chapter II, G., para. 45-52, citations omitted.


� See Human Development Report 2005. To review the socio-economic situation of the country, also see the Follow-Up Report of 1998, para. 55-63.


� See Human Development Report 2005. To review the socio-economic situation of the country, also see the Follow-Up Report of 1998, para. 55-63.


� See Human Development Report 2005. To review the socio-economic situation of the country, also see the Follow-Up Report of 1998, para. 55-63.


� Comisión Andina de Juristas [Andean Comission of Jurists], “La Ruta del Descontento” [“The Road Towards Discontent,”], Informe Anual sobre la Región Andina [Annual Report on the Andean Region], January 2005 p. 25.


� Comisión Andina de Juristas, “La Ruta del Descontento,” Informe Anual sobre la Región Andina, January 2005 �p. 7.


� Resolución 25-160  [Decision 25-160, November 25, 2004, R.O. N. (Registro Oficial No. – Government Registry No.)] 485 of December 20, 2004. The following judges and alternate judges to the Constitutional Court are hereby appointed: Doctors Milton Burbano Bohórquez and Amparo Lalama. (� HYPERLINK "http://www.dlh.lahora.com.ec/paginas/judicial/paginas/R.O.Diciembre.20.2004.htm" \l "anchor347333#anchor347333" �R-25-161); �� HYPERLINK "http://www.dlh.lahora.com.ec/paginas/judicial/paginas/R.O.Diciembre.20.2004.htm" \l "anchor348166#anchor348166" � �Doctors Estuardo Gualle Bonilla and Alejandro Suárez (R-25-162); Doctors Hernán Rivadeneira Játiva and Hernán Coello García (� HYPERLINK "http://www.dlh.lahora.com.ec/paginas/judicial/paginas/R.O.Diciembre.20.2004.htm" \l "anchor348989#anchor348989" �R-25-163); �� HYPERLINK "http://www.dlh.lahora.com.ec/paginas/judicial/paginas/R.O.Diciembre.20.2004.htm" \l "anchor349872#anchor349872" �R-�Doctors René de la Torre Alcívar and Ángel Polibio Chávez Alvarez (R-25-164); Doctors Carlos Julio Arosemena Peet and María Delia Aguirre Medina (� HYPERLINK "http://www.dlh.lahora.com.ec/paginas/judicial/paginas/R.O.Diciembre.20.2004.htm" \l "anchor350767#anchor350767" �R-25-165�); Doctors Carlos Soria Seas and Fernando Alarcón Sáenz (� HYPERLINK "http://www.dlh.lahora.com.ec/paginas/judicial/paginas/R.O.Diciembre.20.2004.htm" \l "anchor351731#anchor351731" �R-25-166 �); Doctors Víctor Hugo Sicouret Olvera and José Nelson Vera Loor (� HYPERLINK "http://www.dlh.lahora.com.ec/paginas/judicial/paginas/R.O.Diciembre.20.2004.htm" \l "anchor352801#anchor352801" �R-25-167); �Doctors Lenín Rosero Cisneros and Luis Mariano Vallejo López (R-25-168); Doctors Ricardo Izurieta Mora Bowen and Genaro Eguiguren (� HYPERLINK "http://www.dlh.lahora.com.ec/paginas/judicial/paginas/R.O.Diciembre.20.2004.htm" \l "anchor354538#anchor354538" �R-25-169�).


The following judges and alternate judges to the Supreme Electoral Tribunal are hereby appointed: Messrs. Wiison Hornero Sánchez Castello and Pedro Huerta Arce (� HYPERLINK "http://www.dlh.lahora.com.ec/paginas/judicial/paginas/R.O.Diciembre.20.2004.htm" \l "anchor355436#anchor355436" �R-25-170�); Messrs. Carlos Pardo Montiel and Alfredo Arévalo (� HYPERLINK "http://www.dlh.lahora.com.ec/paginas/judicial/paginas/R.O.Diciembre.20.2004.htm" \l "anchor356628#anchor356628" �R-25-171�); Messrs. Pedro Pablo Gómez Valdiviezo and Miguel Monsalve Aguilera. (R-25-172); Messrs. Giovanny Atarihuana and Antonio Guerrero (� HYPERLINK "http://www.dlh.lahora.com.ec/paginas/judicial/paginas/R.O.Diciembre.20.2004.htm" \l "anchor358357#anchor358357" �R-25-173); � Messrs. Fabián Villarroel and Gustavo Avellán Naranjo (� HYPERLINK "http://www.dlh.lahora.com.ec/paginas/judicial/paginas/R.O.Diciembre.20.2004.htm" \l "anchor359394#anchor359394" �R-25-174); � Messrs. Ramón Alarcón Clavijo and Fernando Patricio Chaves de Mora (� HYPERLINK "http://www.dlh.lahora.com.ec/paginas/judicial/paginas/R.O.Diciembre.20.2004.htm" \l "anchor360235#anchor360235" �R-25-175); � Messrs. Jorge Valdospinos Rubio and Meliton Rodríguez Salazar. (� HYPERLINK "http://www.dlh.lahora.com.ec/paginas/judicial/paginas/R.O.Diciembre.20.2004.htm" \l "anchor361138#anchor361138" �R-25-176). �


� Oficio N.-321 [Official Letter] N.-321 – CEDHU/05. Communication received on April 18, 2005.


� Resolución [Decision] 25-181, December 9, 2004, R.O. N. 485 of December 20, 2004.


� The list of alternate justices is as follows: FIRST CHAMBER OF CRIMINAL LAW: Dr. Guillermo Castro Dáger, Dr. Francisco Icaza Garcés, Dr. Jorge Fantoni Camba. SECOND CHAMBER OF CRIMINAL LAW: Dr. Luis Alvarado Macías, Dr. Rossy Nevárez Rojas, Dra. Angelita Albán Llanos. FIRST CHAMBER OF CIVIL LAW: Dr. Carlos Pozo Montesdeoca, Dr. Luis Fernando Ortiz Bonilla, Dr. José García Falconí.  SECOND CHAMBER OF CIVIL LAW: Dr. Bolívar Vergara Acosta, Dr. Bolívar Guerrero Armijos, Dr. Ramiro Román Márquez.  THIRD CHAMBER OF CIVIL LAW: Dr. Ramón Rodríguez Noboa, Dr. Armando Bermeo Castillo, Dr. Efrén Gavilanes Real.  FIRST CHAMBER OF LABOR LAW: Dr. Darwin Muñoz Serrano, Dr. Adolfo Cuvi Gaybor, Dr. Gonzalo Silva Hernández.  SECOND CHAMBER OF LABOR LAW: Dr. Oswaldo Toledo Romo, Dr. Gonzalo Proaño Cordones, Dr. Norberto Fuertes Vallejo.  THIRD CHAMBER OF LABOR LAW: Dr. Luis Cueva Camón, Dra. David Saa Cumandá Altamirano Escobar, Dr. Julio Jaramillo Arízaga, CHAMBER OF ADMINISTRATIVE LAW: Dr. Carlos Gerardo Vásquez, Dr. Ernesto Velásquez Baquerizo, Dr. Gonzalo Muñoz Sánchez.  CHAMBER OF FISCAL LAW: Dr. Ángel Garzón Zapata, Dr. Efrén De la Torre Terranova, Dr. Tito Libio Mendoza Guillem, Dr. Gonzalo Guerrero Cazares. Decision 25-181, December 9, 2004, R.O. N. 485 of December  20, 2004.


� El Telégrafo (Guayaquil) 12/9/04; El Nuevo Herald (Miami) 12/10/04 from AP; BBC News 12/10/04.


� Four of the 31 justices were re-appointed to their position.


� Article 202. The justices of the Supreme Court of Justice shall not be subject to term limits. They shall be dismissed from their position for the causes determined by the Constitution and laws.


When a vacancy occurs, the Supreme Court of Justice, in plenary session, shall appoint the new justice, by a two-thirds favorable vote, observing the criteria of professionalism and judicial career, according to the law.


In its appointments, the Court shall choose professionals whose careers have been judicial, of university teaching, or of liberal practice, alternating the choice in that same order.


� See Articles 195-205 of the Constitution.


� Copy of the Summary Minutes of the Special Session of January 14, 2005. Files of the General Secretariat of the Supreme Court, Quito, March 2, 2005.


� UNGA, Civil and political rights, including the questions of independence of the judiciary, administration of justice, impunity. Note by the Secretary-General, A/60/321, 31 August 2005 


� IACHR, Communication received on April 6, 2005.


� “Dos muertos y 360 afectados en 9 días” [“Two Dead and 360 Affected in 9 Days”], April 21, 2005, online source: � HYPERLINK "http://www.elcomercio.com" ��www.elcomercio.com� 


� Resolución [Decision] No. R-26-021 of April 17, 2005.


� Press Release, IACHR 15/05, April 19, 2005


� Press Release C-075/05, April 20, 2005 


� Communication received on April 22, 2005.


� “Al Amparo del Artículo 167 De La Constitución Cesó A Gutiérrez: Congreso Posesionó A Alfredo Palacio Como Nuevo Presidente de La República” [Acting Pursuant to Article 167 of the Constitution, Gutiérrez Was Dismissed: The Congress Installed Alfredo Palacio as the New President of the Republic] online source: http://www.congreso.gov.ec/pages/noticias/contenido.asp?codigo_bol=816&sitio =noticias (accessed on November 9, 2004).


� Communication received on April 22, 2005.


� OEA/Ser.G., CP/Res. 880 (1478/05), April 22, 2005.


� First “Report to the Permanent Council on the Situation in Ecuador, OAS Mission to Ecuador, April 26 to 30, 2005,” OEA/Ser.G, CP/doc.4028/05 corr. 1, 20 May 2005. (Original: Spanish)


� Insulza: OEA apoyará fundamentos democráticos en el Ecuador [Inzulza: OAS will support democratic foundations in Ecuador] The Miami Herald.com, July 28, 2005


� “Insulza se mostró optimista con proceso que vive Ecuador” [Inzulza showed optimism regarding the ongoing process in Ecuador]  online source: � HYPERLINK "http://www.cooperativa.cl" ��www.cooperativa.cl� July 27, 2005. 


� Congreso nacional dejó sin efecto la integración de los tribunales constitucional y supremo electoral [National Congress Annulled Judges’ Appointments to the Constitutional Court and Supreme Electoral Tribunal] http://www.congreso.gov.ec/pages/noticias/contenido.asp?codigo_bol=849&sitio=noticias.


� Congreso Posesionó A Nuevos Integrantes Del Tribunal Supremo Electoral [Congress Installed New Members of the Supreme Electoral Tribunal] http://www.congreso.gov.ec/pages/noticias/contenido.asp?codigo_bol=768& sitio=noticiashttp://www.congreso.gov.ec/pages/noticias/contenido.asp?codigo_bol=768&sitio=noticias.


� Congreso Define Procedimiento Para La Selección De Magistrados De Corte Suprema [Congress Decides Procedure for Selection of Supreme Court Judges] http://www.congreso.gov.ec/pages/noticias/contenido.asp?codigo_bol =826&sitio=noticias.


� Informe sobre consultas realizadas en torno a la reestructuración de la Corte Suprema de Justicia del Ecuador.  Sistema de las Naciones Unidas en el Ecuador. Oficina del Coordinador Residente. [Report on Consultations Regarding the Restructuring of the Supreme Court of Justice of Ecuador. United Nations System in Ecuador, Office of Resident Coordinator], May 26, 2005.


� http://www.justiciaecuador.gov.ec/.


� Organization of American States.  Press Release. Reference: E-172/05. � HYPERLINK "http://www.oas.org" ��www.oas.org�.


� Joint Press Release. Quito, Ecuador, November 29, 2005.


� Communication from the INREDH legal service requesting precautionary measures. Received by the Inter-American Commission on Human Rights on May 27, 2005.


� Republic of Ecuador, Ministry of Foreign Relations. Notificación Declaratoria de Estado de Emergencia en las Provincias de Sucumbíos y Orellana  [Announcement Declaring a State of Emergency in the Provinces of Sucumbíos and Orellana], No. 35582-GM-Sm-DGDHSA, Quito, August 18, 2005.


� Congreso pide intervención de OEA en crisis de Ecuador [Congress Requests OAS Intervention in Ecuador’s Crisis], www.azcentral.com/lavoz/spanish/politics/ articules/politics_75827.html


� In this regard, Carlos María Ocampos, OAS representative in Quito, stated that the OAS “does not act ex officio, but at the request of the parties, all of the parties,” which is why the Executive must agree to that organization’s assistance. On October 28, 2005, President Alfredo Palacios explained the political situation to the OAS ambassadors [source]. Likewise, on October 30, 2005, the Government of Ecuador expressed its opposition to an OAS “intervention.”


� IACHR, Press Release 35/05, October 28, 2005.


� See, Chapter III of this Annual Report on the section dedicated to summarize those precautionary measures adopted by the IACHR during the year 2005 with regards to Ecuador. 


� IACHR, Press Release 8/05, April 19, 2005.


� IACHR, Press Release 35/05, October 28, 2005. 


� Chapter IV Report, 1999, para. 35


� See supra para 32, 34 y 45. 


� Justice and Social Inclusion:  The Challenges of Democracy in Guatemala, p. 7. 


� IACHR, Press Release 8/05, April 19, 2005.


� Adopted by the General Assembly at its special session on September 11, 2001


� I/A Court H.R., Case of the Constitutional Court v. Perú. Judgment of January 31, 2001. Series C, No. 71, para. 73-74.


� Adopted by the Seventh United Nations Congress on the Prevention of Crime and the Treatment of Offenders, held in Milan from August 26 to September 6, 1985, and confirmed by the General Assembly in its resolutions 40/32 of 29 November 1985 and 40/146 of 13 December 1985.


� Principle 1, Ibid.


� Principle 17, Ibid.
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