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The Inter-American Program for the Promotion and Protection of the Human Rights of Migrants, Including Migrant Workers and Their Families has asked the Catholic Legal Immigration Network, Inc. (CLINIC) to report on: (1) its work with nationals of OAS member states; (2) the problems related to the U.S. immigration system that CLINIC encounters in its work; and (3) steps that OAS member states and that the OAS itself might take to address these challenges.  

I.   CLINIC’s Work  SEQ CHAPTER \h \r 1
CLINIC, a subsidiary of the U.S. Conference of Catholic Bishops (USCCB), is the nation’s largest charitable legal network for immigrants.
  Its mission is to expand, improve and support charitable legal services to low-income and vulnerable immigrants.  Its network consists of 173 independent Catholic “member” agencies that represent immigrants from more than 260 locations.  CLINIC also trains and supports roughly 150 charitable agencies from other networks.  Its services include training on substantive immigration law and best management practices, individual case support, a monthly newsletter, various publications, daily broadcast e-mails, administrative advocacy, policy gatherings, and assistance in starting an immigration program.  Beyond its training and support work, CLINIC has directed the nation’s largest political asylum, immigrant detainee, administrative appeals and naturalization programs.  Over the last three years, CLINIC has worked to prepare the immigrant rights community to implement a large-scale legalization program.  This work is described at http://www.cliniclegal.org/DL.html.  CLINIC is one of two agencies that staff the national Catholic Justice for Immigrants campaign, which supports comprehensive immigration reform.   

In January 2007, CLINIC published a national plan that sets forth the resources and partnerships that would allow a significant percentage of the nine million eligible U.S. residents to naturalize.  The plan can be found at http://www.cliniclegal.org/DNP/citzplan.html.  As part of its plan, CLINIC funded group naturalization processing sessions in 21 communities in 2007. 

In recent months, CLINIC has worked to craft a national response to: (1) raids by the Immigration and Customs Enforcement (ICE) division of the U.S. Department of Homeland Security (DHS); (2) the state and local anti-immigrant measures sweeping the country; and (3) the administrative detention of immigrants.  CLINIC is a founding member of the Detention Watch Network (DWN) and the Immigrant Advocates Network (IAN), immigrant support entities that play a significant role in addressing increased immigration enforcement activities.

Responding to raids presents a particular challenge.  For the last few months, CLINIC has attempted to identify “anchor” agencies throughout the nation that will coordinate raids preparation and response activities in their communities.  Among other duties, these agencies will: (1) provide space for train-the-trainer sessions, for attorneys to meet with clients, and for community outreach; (2) provide housing, food, transportation, counseling and other services to the families of persons arrested; (3) serve as a trusted source of information for the targeted communities; (4) liaise with federal and state officials on the situations of those arrested and their families; and (5) engage the press on the impact of raids on individuals and on local communities.  CLINIC is working to develop standard (disaster( protocols that will govern the work “anchor” agencies before, during and after raids.

Legal services represent the second pillar of this program.  Each of the targeted communities will need at least one legal entity to coordinate legal representation to persons arrested and their family members.  The legal coordinator will also serve as a focal point for collaborative efforts: (1) to establish and administer a bond fund for detained immigrants; (2) to liaise with charitable legal service programs serving the detention facilities where those arrested will ultimately be transferred; (3) to recruit, train, and support pro bono attorneys; and (4) to determine how attorneys will attach to immigrants once a raid occurs.  CLINIC plans to offer train-the trainer sessions in targeted communities that will cover individual planning on issues related to child custody, care of dependents, housing, medical care, legal representation, and finances.  It will also develop a standard set of documents to be completed by immigrants that address key planning issues.  Similar documents have proven useful in following up with ICE on the status of immigrants who have been arrested, in keeping children outside of state foster care systems, and in securing medicine for persons arrested.  

CLINIC is working in the context of a highly divisive public debate on immigration that has led to:   

· The demise of comprehensive immigration reform legislation in the U.S. Senate last summer, as well as more targeted legalization legislation for farmworkers (the Agricultural Jobs bill) and for certain undocumented persons brought to the U.S. prior to age 16 (the DREAM Act)

· The introduction of enforcement-only reform legislation

· A significant increase in DHS’s immigration enforcement budget

· The sponsorship by 96 House members of legislation in 2007 to deny birthright citizenship to the children of undocumented persons

· Consideration by every state in the union – and many localities – of legislation that would deny certain immigrants access to health care, employment, housing, police protection, and identification

· The wholesale expansion of immigration raids that, by one estimate, have separated 13,000 U.S. citizen children from undocumented parents

· The exponential increase in administrative detention to more than 30,000 persons detained per night

· A removal (deportation) process that most immigrants must negotiate without counsel and that is characterized by large variances in “success” rates depending on the presence of counsel, detention and the assigned judge

· The obscenity of more than one migrant death per day along the U.S.-Mexico border. 

II.  Problems and Challenges in U.S. Immigration Policy and Practice 
U.S. immigration policies remain generous in many ways.  At the same time, CLINIC has identified six long-term trends that negatively impact members of OAS member states:

· The growing divide in U.S. law and policy between the treatment of U.S. citizens and non-citizens

· The significant expansion in immigration raids, detention, and other immigration enforcement measures

· The assumption of immigration enforcement responsibilities by states and localities, which increasingly seek to force undocumented immigrants and their families to “self-deport” 

· The transformation of formerly “civil” immigration offenses into “crimes,” and the increased prosecution of these crimes

· The use of restrictive immigration procedures to respond to national security concerns

· The denial of rights to immigrants beyond the context of immigration control.

These themes recur in the cases of immigrant families, low-wage laborers, and persons seeking protection in the United States.  


A.  Immigrant Families
Human rights reports have consistently documented how immigration enforcement measures separate immigrant families, particularly families whose members have different or “mixed” statuses.  Less attention has been paid, however, to the way in which the U.S. system of legal immigration undermines families.  On the one hand, this system places a premium on family unity.  Between 65 and 70 percent of U.S. lawful permanent residents are admitted to the United States based on a close family relationship to a U.S. citizen or a lawful permanent resident.   

Yet U.S. law also undermines families in three principal ways.  First, it conditions family reunification on income.  Under the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (“the 1996 Immigration Act”), a petitioning U.S. citizen or lawful permanent resident must demonstrate an income at least 125 percent of the federal poverty line and the ability to maintain the intending immigrant at the same level.  The petitioner bears this responsibility until the family member naturalizes or works for 40 “qualifying quarters,” normally ten years.  CLINIC has found that 20 percent of petitioners who seek the services of charitable immigration programs cannot meet this standard and, thus, cannot petition for otherwise eligible family members.  Forty-two percent of families must rely on joint sponsors to meet these requirements.  Others families must immigrate members on a staggered basis.  These families face either long-term separation or lengthy periods of “unlawful presence” and vulnerability to deportation.  

Second, while the immediate family members (minor children, spouses, and parents) of adult U.S. citizens are admitted without numerical limitation, others with “qualifying” family relationships endure caps by both type of relationship (“preference category”) and by nationality.  As a result, millions who qualify for family-based visas languish in multi-year backlogs, with particularly long waits for people in oversubscribed categories from heavy immigrant-sending countries.  In 1997, the U.S. Department of State (DOS) reported that 3.5 million persons were mired in backlogs.  Although DOS no longer provides this statistic, the problem has certainly increased in the interim.  Politicians and pundits often accuse persons without status of seeking to “jump ahead” of those who have “played by the rules.”  In fact, millions of undocumented persons have been approved for visas, but remain in a legal limbo. Many of these immigrants have opted to remain with their families in the United States during this period.  However, once their visas become available, they will be required to leave the country with no assurance that they will be allowed to return due to their (past) “unlawful presence.” 

Third, lawful permanent residents can be deported based on relatively minor crimes – like shoplifting – that they committed years in the past.  Ten percent of all families in the United States include at least one undocumented parent and one citizen child.  The deportation of parents and spouses devastate families.  Most of those in removal proceedings for criminal offenses face mandatory detention in the troubled DHS prison system, whether or not they present a flight risk or a danger to the community.  

B. Immigrant Laborers
Hundreds of thousands of migrants risk their lives trying to enter the United States each year.  More than one dies each day along the U.S.-Mexico border.  However, once in the United States, the great majority finds work and contributes significantly to the U.S. economy, primarily in high-growth industries that could not function without them.  Overall, the foreign-born represent 12 percent of the population, but 16 percent of U.S. workers, with far higher percentages in many industries.  In 2008, the 79 million, U.S. “Baby Boomer” generation officially begins to retire.  According to the Chairman of the Federal Reserve, the United States will need 3.5 million new workers per year to replace these workers.    

The foreign-born work disproportionately in low-wage jobs that do not offer health benefits.   In addition, they suffer higher rates of work-related injuries and fatalities than native-born workers.  CLINIC’s report Work Without Justice highlights abuses against immigrant workers in the poultry, meatpacking, agricultural, day labor, and service sector industries (http://www.cliniclegal.org/Publications/AtRiskReports.htmls).  As CLINIC has documented, states and localities often offer tax and financial incentives to lure corporations to rural, low-cost areas.  These corporations then recruit immigrant laborers, but do not offer them sufficient wages or benefits, and expose them to perilous working conditions.  In effect, corporations profit from immigrant workers, but leave it to the local communities to meet their health, educational, and social service needs.  This often creates resentment against immigrants by members of their host communities.  The Inter-American Commission on Human Rights’ Special Rapporteur on Migrant Workers and their Families has documented many of the same conditions. 

Following Hurricane Katrina, CLINIC created a special project to serve immigrants on the Gulf Coast of Louisiana and Mississippi.  This project has addressed the legal needs and exploitation of immigrant laborers who are helping to rebuild Gulf Coast communities.  A typical case involves Jesus, Salvador and Jose, skilled roofers from Mexico.  The three men came to Gulf Coast region after Katrina to work with a U.S. contractor.  By the time ICE arrested them at a job site in Gulfport, Mississippi, five different contractors owed them substantial amounts of money.   

Unfortunately, the disparate treatment of native- and foreign-born workers is increasingly sanctioned by U.S. laws.  The National Labor Relations Board can order an employer to reinstate an employee, pay back wages and benefits, and undo the illegal steps taken.  However, illegally fired undocumented workers cannot receive back pay and benefits under the 2002 Supreme Court decision in Hoffman Plastics.  The Inter-American Court of Human Rights harshly criticized this decision in an advisory opinion.  In addition, while the National Labor Relations Act prohibits employers from engaging in anti-union activities, workers in several immigrant-dominated industries fall outside its protections, including an estimated three million agricultural laborers, one million domestic employees, and seven million independent contractors.  Not surprisingly, agricultural laborers and domestic workers endure some of the worst conditions in the U.S. labor force.  

C.  Persons Seeking Protection

Migrants fleeing violence and persecution have also found it more difficult to secure protection in the United States since the terrorist attacks of September 11, 2001.  Even before the attacks, the United States sought to stop migrants before they reached U.S. borders through expanded airport pre-inspection, land interception and sea interdiction programs.  Despite multiple requests under the Freedom of Information Act (FOIA), CLINIC has not been able to secure information on the extent of U.S. migrant interception programs.  In 1997, the Inter-American Commission on Human Rights found that U.S. policies towards Haitian boat people violated multiple human rights.  The United States continues to interdict, return and detain Haitian boat people.  However, in a novel twist, it now justifies these policies on national security grounds, claiming that they deter large-scale migrations that would divert the Coast Guard from its other security responsibilities.

Asylum-seekers who reach U.S. borders with false or no documents must request asylum or express a fear of persecution to U.S. immigration officials on arrival or face expedited removal.  Originally confined to ports-of-entry, the expedited removal process has since been extended to non-Mexican migrants caught within 100 miles of the U.S.-Mexico border who have been in the country for 14 days or less.  A 2005 report by the U.S. Commission on Religious Freedom concluded that roughly one-sixth of persons who express a fear of persecution at ports-of-entry are not provided access to the U.S. asylum system, as the law requires.

Most persons must negotiate the U.S. removal proceedings without legal counsel.  Under U.S. law, removal proceedings are deemed “civil” in nature, despite being adversarial, complex, and extremely consequential.  As a result, persons facing removal have a right to counsel, but at “no cost to the government.”  Yet multiple studies have shown that asylum-seekers without counsel are deported at rates from three to eleven times higher – depending on the status of the asylum case – than those with counsel.  Professors Jaya Ramji-Nogales, Andrew Schoenholtz, and Phillip Schrag recently demonstrated that legal counsel, detention and the individual judge often matter more to the outcome of a case than the strength of an underlying claim.  In addition, hundreds of bona fide asylum-seekers have been denied asylum for providing “material support” to terrorists, a broad standard that applies to pro-democracy activists and persons forced to support terrorist groups.

III.  Recommendations for OAS Member States

International law recognizes that persons should be able to meet their basic human needs in their countries of birth.  Similarly, the Catholic Church supports a right not to have to migrate and advocates for regulated, legal, and voluntary migration.  CLINIC’s report, Chaos on the U.S.-Mexico Border (http://www.cliniclegal.org/Publications/AtRiskReports.html), documents the immense dangers and difficulties that “irregular” migrants face in their journeys.  As matter of overriding concern, CLINIC would urge OAS member states to do everything within their power: (1) to address the issues that compel their nationals to uproot and migrate; (2) to educate their nationals on the immense dangers they will encounter in transit to the United States and in attempting to cross the U.S.-Mexico border; (3) to protect migrants in transit; and (4) to inform their nationals of the difficulties faced by persons without legal status in the United States.   

CLINIC also urges OAS members to assure the safe and orderly return of nationals who have been removed from the United States, particularly minors and other vulnerable migrants.  In CLINIC’s experience, when unaccompanied minors receive “voluntary departure” from the United States, they frequently cannot depart because they cannot raise sufficient funds for the trip. CLINIC strongly urges OAS members to pay the travel costs for children (and other nationals) afforded this form of relief.  In the recent past, DHS transported some minors who had received voluntary departure orders.  This no longer appears to be U.S. practice.  Instead, ICE trial attorneys have insisted that CLINIC not request voluntary departure for children who lack sufficient travel funds.  OAS member states should additionally cover the passage of their nationals to their individual communities, assuring that they do not become stranded within their nations.

CLINIC also recommends that OAS member states develop strong reception and reintegration programs for returning nationals.  In the case of children, any unsupervised time can open the door to predation by criminals.  In addition, migrants should not be returned to the conditions that compelled them to migrate.  

A second series of recommendations applies to embassies and consular offices in the United States.  CLINIC’s work would greatly benefit if consular offices consistently provided timely, accurate information on immigration issues and opportunities to their nationals. CLINC strongly recommends that consular offices develop working relationships with reputable immigrant-support agencies and that they receive training on U.S. immigration law and practice.  Past training by CLINIC for consulate staff has covered rights upon arrest, defenses to removal, understanding the immigration court system, filing complaints about DHS misconduct, negotiating the DHS detention system, provision of documents and advisory opinions, and security-related immigration procedures.

Consular offices should also provide their nationals with information on the services offered by charitable agencies.  In particular, they should promote group naturalization processing workshops, legalization preparedness activities, training on how communities should prepare for raids, English-as-a-Second language classes, anti-discrimination workshops, and other programs that would benefit their nationals.

Consulates should also establish working relationships with local ICE offices and with the relevant officials in the prisons and jails that DHS uses to detain immigrants.  They should also maintain close ties with those individuals and agencies that represent and advocate on behalf of DHS detainees.  Foreign governments often have greater success at gaining access to their nationals during emergencies, like immigration raids.  However, relationships with key partners and emergency protocols need to be established in advance.

Finally, each of these recommendations depends on a close relationship between consulates and their own nationals.  CLINIC urges consulates to conduct regular outreach to their nationals, providing them with contact information and a description of consular services.  This relationship will benefit immigrant communities on a day-to-day basis and will be particularly important during emergencies, whether in the United States or in OAS member states.

IV.  Recommendation to the OAS

The significant challenges posed by migration require a coordinated, multi-lateral response that addresses why people migrate, their treatment in transit, and their reception in destination countries.  The OAS should develop strategies to address this full range of issues. OAS has a particularly important role to play in coordinating the protection of forced migrants, particularly refugees.  

Part of OAS’s role should be to reclaim the concepts that should frame multi-lateral dialogue on these issues.  Sovereignty, for example, does not primarily speak to the exclusion of people, but is a way to locate state responsibility for safeguarding human rights.  States have a responsibility to safeguard human rights at every stage of the migration process.  Honoring rights should not be seen as awarding a special benefit to an interest group, but as a way to serve the good of the community.  National security encompasses “national defense,” but also protection of a nation’s core political and economic interests, as well as its defining values.  The “rule of law” does not refer solely to “law and order,” but requires laws that meet certain “formal” requirements and that serve goals like the protection of rights.  Clarifying the terms of the migration dialogue will make meaningful reform possible.  

OAS can also promote more informed policy discussion by collecting and disseminating important information from member states.  For example, it should collect, disseminate and promote successful development strategies in migrant-sending communities and regional models that address the needs of refugees and other emergency populations.  It should also attempt to obtain information on “irregular” migrant populations, including the number of persons approved for family-based visas in the United States who nonetheless languish in backlogs.

The OAS should also initiate a report that distinguishes between legitimate border control measures and the denial of rights to immigrants that have nothing to do with a state’s authority to regulate immigration.  In the U.S. context, the political and civil rights recognized by the U.S. Constitution extend to “persons” or “people,” including undocumented immigrants.  Even persons without legal status can avail themselves, for example, of the right to assemble, to be free against unreasonable searches and seizures, to due process of law, to equal protection, to a speedy trial, to legal counsel in criminal cases, and to not having their property taken without just compensation.  This distinction underlies the U.S. Supreme Court’s 1982 decision in Plyler v. Doe, which invalidated on equal protection grounds a state scheme to deny undocumented children access to public education. 

Sovereign states enjoy broad power to control immigration.  In the United States, this authority reaches its apex when applied to persons caught at the border who are deemed (in a legal fiction) not to have entered the country.  However, the federal government’s authority to regulate immigration cannot be exercised in ways that violate the U.S. Constitution.  To provide an extreme example, the government could not torture or shoot an immigrant at the border to prevent his or her entry.  In addition, not every restriction on immigrants involves an exercise of the federal immigration power, which deals with who can enter, who must leave, and who can stay.  In recent years, however, this line has been significantly blurred.

States and localities, frustrated by the lack of federal success in stemming illegal migration, are increasingly trying to restrict immigration by effectively denying immigrants what international law would characterize as economic and social rights, including housing, employment, identification, police protection, and public services.  The REAL-ID Act of 2005 pressured states to deny drivers’ licenses to certain immigrants, and the 1996 Immigration Act attempted to force states to deny in-state college tuition to undocumented persons.  The Hoffman Plastics decision denied undocumented persons basic workplace protections that are available to the native-born.  An OAS study and report that attempted to re-establish the bright line between immigration enforcement and fundamental rights (that do not implicate immigrant enforcement) would be a significant contribution to OAS member states.  

An alternative vision is embodied in terms like “illegal alien,” which imply that human beings can be categorically outside the law’s protections.  Yet people cannot be “illegal” any more than children can be “illegitimate.”  People can break the law, but they cannot be outside its reach, not even in apartheid or caste-based systems.  By definition, human rights attach to people because they are human, not because of their relationship to a particular state or their immigration status.  The OAS has an important role to play in reasserting the primacy of human rights in the dialogue on migration.

CLINIC wishes to thank the OAS for the kind invitation to present its recommendations on these crucial issues.  It would welcome the opportunity to provide OAS with additional information or assistance in implementing these recommendations.
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� This report does not necessarily reflect the positions of the U.S. Conference of Catholic Bishops (USCCB), CLINIC’s parent agency.


� 67 Fed. Reg. 68924 (Nov.13, 2002) (“A surge in illegal migration by sea threatens national security by diverting valuable United States Coast Guard and other resources from counter-terrorism ...”); In re D-J-, 23 I&N Dec. 572 (A.G. 2003) (“there is a substantial prospect that the release of such aliens into the United States would ... encourage future surges in illegal migration by sea .... diverting valuable Coast Guard and DOJ resources from counterterrorism.”
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